MEMORANDUM

December 19, 2005

TO: City Council r
FROM: Judie Zimomra, City Manage) /

SUBJECT: Supplemental packet

Please find attached the Staff Report and Resolution adopted by the Planning
Commission regarding the build back ordinance (05-017).
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RESOLUTION NO. 0516 ~

CITY OF SANIBEL
PLANNING COMMISSION

Na

A RESOLUTION RECOMMENDING CITY COUNCIL APPROVAL OF THE FOLLOWING

ORDINANCE:

AN ORDINANCE RELATING TO THE BUILDING BACK OF NONCONFORMING STRUCTURES AND
STRUCTURES DEVOTED TO NONCONFORMING USES THAT ARE SUBSTANTIALLY DAMAGED BY A

NATURAL DISASTER; AMENDING THE SANIBEL CODE, SUBPART B LAND DEVELOPMENT CODE:

AMENDING CHAPTER 78 GENERAL PROVISIONS, SECTION 78-1 RULES OF CONSTRUCTION-AND
DEFINITIONS, TO ADD DEFINITIONS FOR “BUILDBACK”, “HABITABLE AREA” AND “NATURAL
DISASTER"; AND

AMENDING CHAPTER 82 ADMINISTRATION, ARTICLE IV DEVELOPMENT PERMITS, DIVISION 2
PROCEDURE, SUBDIVISION Il SHORT FORM, SECTION 82-401 APPLICATION, TO CLARIFY THAT
THE BUILDING BACK OF A BUILDING THAT HAS BEEN SUBSTANTIALLY DAMAGED BY A
NATURAL DISASTER MAY BE A SHORT FORM APPLICATION; AND

AMENDING CHAPTER 126 ZONING, ARTICLE V NONCONFORMANCES, DIVISION 1 GENERALLY,
SECTION 126-131 INTENT, TO CLARIFY THE INTENT OF THE LAND DEVELOPMENT CODE THAT
PROPERTY OWNERS NOT SUFFER THE LOSS OF A DWELLING UNIT OR A REDUCTION IN UNiT

- SIZE AS THE RESULT OF SUBSTANTIAL DAMAGE TO THE BUILDING DUE TO A NATURAL
DISASTER AND THAT NONCONFORMING USES CAN BE REESTABLISHED IF THE BUILDING THEY
OCCUPY IS BUILTBACK AFTER A NATURAL DISASTER; AND

AMENDING CHAPTER 126 ZONING, ARTICLE V NONCONFORMANCES, DIVISION 2 USES,
SECTION 126-151 GENERALLY AND SECTION 126-152 EXCEPTIONS AND PROHIBITIONS, TO
PERMIT THE REESTABLISHMENT OF A NONCONFORMING USE OF A BUILDING THAT HAS BEEN
BUILT BACK AND TO PROVIDE FOR TOLLING OF CERTAIN TIME PERIODS FOR THE
REESTABLISHMENT OF THE NONCONFORMING USE; AND

AMENDING CHAPTER 126 ZONING, ARTICLE V NONCONFORMANCES, DIVISION 3 STRUCTURES,
SECTION 126-172 IMPROVEMENT, RECONSTRUCTION OR RELOCATION PROHIBITED;
EXCEPTIONS, TO PERMIT THE BUILDING BACK OF A STRUCTURE SUBSTANTIALLY DAMAGED
BY A NATURAL DISASTER; AND

AMENDING CHAPTER 126 ZONING, ARTICLE V NONCONFORMANCES, DIVISION 5
" RECONSTRUCTION STANDARDS, BY RENAMING THE DIVISION STANDARDS FOR BUILDING-
BACK (RECONSTRUCTION) OF STRUCTURES SUBSTANTIALLY DAMAGED BY A NATURAL
DISASTER; AND

AMENDING SECTION 126-211 STRUCTURES DEVOTED TO A NONCONFORMING USE, TO
PERMIT NONCONFORMING USES TO BE REESTABLISHED IF THE BUILDING OCCUPIED

~ BY THAT NONCONFORMING USE WAS SUBSTANTIALLY DAMAGED BY A NATURAL
DISASTER AND THAT BUILDING IS BUILT BACK; AND

AMENDING SECTION 126-212 NONCONFORMING STRUCTURES, TO CLARIFY HOW THE
NONCONFORMING STRUCTURE CAN BE BUILT BACK, INCLUDING UP TO ITS LAWFULLY



EXISTING NUMBER OF DWELLING UNITS AND UP TO ITS LAWFULLY EXISTING FLOOR
AREA: AND ' |

AMENDING SECTION 126213 REESTABLISHMENT OF NONCONFORMING USE OR
STRUCTURE, TO CLARIFY THAT RESIDENTIAL DENSITY AND DEVELOPMENT INTENSITY
CANNOT BE INCREASED WHEN A SUBSTANTIALLY DAMAGED BUILDING IS BUILT BACK;
AND

~ AMENDING SECTION 126-215 RECONSTRUCTION OF STRUCTURES IN VIOLATION OF
STANDARDS PROHIBITED, TO CLARIFY THE STANDARDS FOR BUILDING BACK A
BUILDING THAT HAS BEEN SUBSTANTIALLY DAMAGED BY A NATURAL DISASTER; AND

~ AMENDING CHAPTER 126 ZONING, ARTICLE Vil RESIDENTIAL DISTRICTS, DIVISION 2 A-GULF
BEACH ZONE, SECTIONS 126-293 REQUIRED CONDITIONS, TO CLARIFY THAT

A LAWFULLY EXISTING NO_NCONFORMING STRUCTURE THAT IS SUBSTANTIALLY
DAMAGED BY A NATURAL DISASTER MAY BE BUILT BACK IN ITS PRE-DISASTER.
FOOTPRINT OR, IN ACCORDANCE WITH SPECIFIC STANDARDS, BE REPLACED WITH
STRUCTURES THAT REDUCE THE ENCROACHMENT INTO THE GULF BEACH ZONE, AND

A LAWFULLY EXISTING NONCONFORMING USE OF A LAWFULLY EXISTING STRUCTURE
THAT IS SUBSTANTIALLY DAMAGED BY A NATURAL DISASTER AND THAT IS BUILT BACK
OR REPLACED MAY BE REESTABLISHED; AND

AMENDING CHAPTER 126 ZONING, ARTICLE XIll ENVIRONMENTAL PERFORMANCE STANDARDS,
DIVISION 2 GULF BEACH, GULF BEACH RIDGE AND BLIND PASS AREA ZONES, SECTION 126-675
VEGETATION — PROTECTION; PLANTING OF NATIVE SPECIES; USE OF SOD OR GRASS, TO
REQUIRE THE RESTORATION OF THE DUNE AND THE DUNE VEGETATION IN THE GULF BEACH
ZONE WHEN BUILDINGS, SUBSTANTIALLY DAMAGED BY A NATURAL DISASTER, IN THESE
ZONES ARE REBUILT OR REPLACED.

PROVIDING FOR CODIFICATION PROVIDING FOR CONFLICT AND SEVERANCE; AND PROVIDING AN
EFFECTIVE DATE.

WHEREAS, an applicatidn was made by the City of Sanibel to CIarify and revise land
use regulations relating to the building back of nonconforming structures and structures
devoted to nonconforming uses that are substantially damaged by a natural disaster; and

, WHEREAS, public hearings were legally and properly advertised and held on
September 27, 2005, October 11, 2005, and November 8, 2005; and

WHEREAS, The following changes were made to draft 1 (8-21-5) No. 05-2950LDC of
the pending buildback ordinance following public comment and Planning Commission
discussion at the October 11" public hearing.

Changes to the title of draft 1 (8-21-5) of the proposed ordinance
AN ORDINANCE RELATING TO THE BUILDING BACK OF NONCONFORMING STRUCTURES AND

STRUCTURES DEVOTED TO NONCONFORMING USES THAT ARE SUBSTANTIALLY DAMAGED BY A
NATURAL DISASTER; AMENDING THE SANIBEL CODE, SUBPART B LAND DEVELOPMENT CODE:



AMENDING CHAPTER 126 ZONING, ARTICLE V NONCONFORMANCES, DIVISION 5
RECONSTRUCTION STANDARDS, BY RENAMING THE DIVISION STANDARDS FOR BUILDING-
'BACK (RECONSTRUCTION) OF STRUCTURES SUBSTANTIALLY DAMAGED BY A NATURAL
DISASTER; AND

AMENDING SECTION 126-211 STRUCTURES DEVOTED TO A NONCONFORMING USE,
TO PERMIT NONCONFORMING USES TO BE REESTABLISHED IF THE BUILDING
OCCUPIED BY THAT NONCONFORMING USE WAS SUBSTANTIALLY DAMAGED BY A
NATURAL DISASTER AND THAT BUILDING 1S BUILT BACK; AND

AMENDING SECTION 126-212 NONCONFORMING STRUCTURES, TO CLARIFY HOW THE
NONCONFORMING STRUCTURE CAN BE BUILT BACK, INCLUDING UP TO ITS
LAWFULLY EXISTING NUMBER OF DWELLING UNITS AND UP TO ITS LAWFULLY

EXISTING FLOOR AREA, BUF-WITHIN-HEIGHT-LIMITS-FOR-THE DISTRICT-IN-WHICH
. THESUBSTANTIAEHLDAMAGED-BUIEDIN%-LQGAIED AND

AMENDING SECTION 126-213 REESTABLISHMENT OF NONCONFORMING USE OR
STRUCTURE, TO CLARIFY THAT RESIDENTIAL DENSITY AND DEVELOPMENT
INTENSITY CANNOT BE INCREASED WHEN A SUBSTANTIALLY DAMAGED BUILDING IS
BUILT BACK; AND

AMENDING SECTION 126-215 RECONSTRUCTION OF STRUCTURES IN VIOLATION OF
STANDARDS PROHIBITED, TO CLARIFY THAT THE STANDARDS FOR BUILDING BACK A
BUILDING THAT HAS BEEN SUBSTANTIALLY DAMAGED BY A NATURAL DISASTER

PROVIDING FOR CODIFICATION; PROVIDING FOR CONFLICT AND SEVERANCE; AND PROVIDING AN
EFFECTIVE DATE.

Changes to Section 9 of draft 1 (8-21-5) of the proposed ordinance

Section 126-212. Nonconforming structures. _
(a) When a nonconforming structure is destroyed or substantially damaged by accidental
fire or other natural and disastrous force, such structure may be built back (reconstructed):

¢ within its pre-disaster footprint

» within the 3-dimensional outline of the lawfully existing habitable area of the pre-
disaster building, ; ine . L




¢ up to its pre-disaster gross square footage; and

e uptoits Iawfu!ly ex;stmg number of dwelling unlts,
but elevated above the base flood elevations required by federal flood regulatlons, chapter
94 of this land development code, and the Florida Building Code and conforming in all other

respects to the land development code requu'ements meludlng—he*gm—Fequwements in

effect at the time the substantially damaged building is buili back (reconstructed) of
reconstruction.

‘Changes to Section 9 of draft 1 (8-21-5) of the proposed ordinence:

Section 126-215. Building back (Reconstruction) of structures in violation of standards
prohibited. | | |
{a} Notwithstanding any provision to the contrary, nothing contained in this section shall
authorize the building back (reconstruction) of a structure in violation of, noncompliance
with, or in excess of, as the case may be, any of the following:

(1)  Federal flood regulations, er chapter 94 of this land development code or
the Florida Building Code;
(2)  Applicable building, health and safety codes;

(3) State coastal construction control lines;
(4) - Other applicable federal, state or local regulations;

(9

(6) Setbacks from open 'bodies of water, or the pre-disaster footprint,
whichever is closer; but in no event, closer than ten (10) feet from an

open body of water.




Ocean'sReach 2230-Camino-Del Mar

Pointe-Santo-de Sanibel 2445 West-GulfDri

WHEREAS, the Planning Commission determined that the proposed amendment:

Th

Will encourage the most appropriate use of land and City resources,
consistent with the public interest;

Will prevent the overcrowding of land and av0|d the undue concentration of
population;

Will not adversely affect the development of adequate and efficient provisions
for transportation, water, sewage, schools, parks, recreation facilities, and the
environmental, social and economic resources of the City; .

Will not adversely affect the character stability of the present and future land
use and development of the community;

Will not adversely affect orderly growth and development;

Will preserve, promote, protect and improve the public health, safety and
general welfare of the community; and

Is consistent with the City Charter; and



WHEREAS, the Planning Commission made reference to the Sanibel Plan and
determined that the proposed clarifications and revisions to the land development regulations
contained in the pending ordinance are consistent with the intent and purpose of the Sanibe/
Plan; and

WHEREAS, the Planning Commission made reference to the 2004/2005 Evaluation and
Appraisal Report of the Sanibel Plan and determined that the land development regulations
~ contained in the pending ordinance are con3|stent with analysis and direction provided by that
Report; and :

WHEREAS, the Planning Commission, by motion, directed preparation of a resoclution
recommending to City Council adoption of the revised ordlnance clarifying and revising the
Land Development Code; i.e., Land Development Code Amendment No. 05-2950, Draft 2a,
dated 11/8/5. Consideration of that resolution was scheduled for November 22, 2005. The
public hearing was closed by this motion.

WHEREAS, at the hearing, to consider adoption of this resolution, on November 22,
2005, Commissioners Billheimer, Lapi, Samler, Sprankle, Valiquette and Veenschoten were
present. Commissioner Marks was excused from the meeting.

No testimony was given. |

NOW, THEREFORE, BE IT RESOLVED, by the Planning Commission, that after
discussion and review of the proposed ordinance, the Planning Commission recommends that
. City Council clarify and revise the Land Development Code as proposed in draft no. 2a of the
ordinance (dated 11/8/5), the title of which is provided in this resolution.

The foregoing Resolution was adopted by the Planning Commission upon a motion by
Planning Commission Member _ Michael Valiquette and seconded by Planning

Commission Member _Antonino Lapi , and the vote was as follows:
Michael Billheimer _Yes Patricia Sprankle Yes
Antonio Lapi Yes , Mike Valiquette Yes
Phillip Marks Excused John Veenschoten Aye
Jack Samler Yes :

DULY PASSED AND ADOPTED this _22“d day of November, 2005.
. SANIBEL PLANNING COMMISSION
Signed: | /)2y 08
Chalr Person , Date Signed

Approved As To Form: W Z //// f/”r

City Attorney / Date/Signed

Date Filed with City Manager: 11/22/05

L:stb:Resclution 05-16 « Buildback - 11-22-05
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RESOLUTION NO. 05-180

A RESOLUTION ELECTING TO CONDUCT PUBLIC HEARINGS PRIOR TO
5:00 P.M. REGARDING A PROPOSED ORDINANCE THAT AMENDS THE
SANIBELL. LAND DEVELOPMENT CODE AND WHICH HAS BEEN
COMMONLY REFERRED TO AS THE “BUILDBACK ORDINANCE”; AND
PROVIDING AN EFFECTIVE DATE

WHEREAS, the City Council is considering a proposed ordinance to amend the
Sanibel Land Development Code, currently scheduled as Item 7(a) on the December 20,
2005, Council Agenda; and

WHEREAS, pursuant to Section 166.041(3)(c)2.a., Florida Statutes, the Council
may, by a majority plus one, elect to conduct the hearings at a time other than after 5:00
P.M. on a weekday;

NOW, THEREFORE, BE IT RESOLVED by City Council of the City of
Sanibel, Florida, that:

SECTION 1. The City Council hereby elects to conduct the public hearings on
the proposed ordinance, said ordinance referenced above, prior to 5:00 P.M. on a

weekday.

SECTION 2. The date, time and place for the readings and public hearings for
the proposed ordinance have been or shall be advertised according to law.

SECTION 3. Effective date.
This Resolution shall take effect immediately upon adoption.

DULY PASSED AND ENACTED by the Council of the City of Sanibel, Florida
this 20th day of December, 2005.

AUTHENTICATION:

Carla B. Johnston, Mayor Pamela Smith, City Clerk

APPROVED AS TO FORM: W Z (2 F05
Kenneth B, Cuyler, Cify Attorney Date

Vote of Council Members:

Johnston
Denham
Brown
Jennings
Rothman

Date filed with City Clerk:

Res. 05-180



CITY OF SANIBEL
LEGAL DEPARTMENT

. pLEASE
TAL ot
.

MEMORANDUM £MO /H'TY y
T LGN ELE  pish
DATE:  December 19,2005 Lo 550 i
TO: Members of City Council Cowjg SI/; 'J ‘ e “ ot
g, [P ﬂ\'ﬁ’q~ i 3"0 ‘/f/adgl’& .
FROM: Kenneth B. Cuyler K /U( 1L R N .

City Attorney dﬂé / M/C 3 /(

SUBJECT: 12/20/05 Council Agenda Item 9(2)(2)

At the December 20, 2005, Council Meeting, I will discuss with the Counci! the issue of
litigation against the South Florida Water Management District (SFWMD) and/or the Army Corps of
Engineers. I have spoken to the Lee County Attorney and have received some information from the
County Attorney’s Office that was presented to the County Commissioners in a workshop forum. I
thought that the attached Memo dated November 21, 2005 from Susan Henderson, Assistant County
Attorney, to David Owen, Lee County Attorney, was particularly informative from both a factual and
legal perspective and I have attached that Memo for your review and information. You will note that
the factual and legal research was requested by Commissioner Ray Judah for the Commissioners’
information. (NOTE: There are handwritten markings on the Memo; those were done prior to my
receipt apparently to highlight certain information.)

The County Attorney will be reporting to the County Commissioners soon and I anticipate s £
the Commissioners making a decision on whether they will proceed with litigation or not, but as of Md"/f’
the time of the writing of this Memo, I do not know if that decision will be made in December or at
some date in the future.

I have been in touch with law firms and attorneys specializing in environmental and
regulatory litigation and will be prepared to discuss those matters with you at the Council meeting.
At the time of the writing of this Memo, those discussions are still proceeding. Obviously, for
litigation this specialized against state and/or federal agencies, it will be necessary for the City to
retain outside counsel.

I will be prepared to address your questions and issues at Tuesday’s Council meeting.

KBC/jkg
Attachment

cc:  Judith A. Zimomra, City Manager
Pamela Smith, City Clerk
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MEMORANDUM
FROM THE
OF¥ICE OF COUNTY ATTORNEY

DATE: December 19, 2005

To: Board of County Commissioners FROM!@M

David M. Owen
County Attorney

Re: WALK-ON ITEM #2, REGULAR MEETING OF DECEMBER 20, 2005

Commissioners;

I am respectfully requesting a continuance of the above matter with respect to any potentially viable
legal actions that may be brought against the South Florida Water Management District, the U.S. Army Corps
of Engineers or both from their actions in lowering Lake Okeechobee, to your meeting of Tuesday, January
31, 2006. Iwill submit a new bluesheet for that meeting.

Although the impacts o Lee County from the discharges are readily apparent; fiom the legal
perspective, this is a very complex matter involving two large regulatory agencies with numerous state and
federal laws, rules, policies and pracedures coming into play.

Additionally, and as of this writing, we have not yet had an opportunity to get any substantive input
from ontside counsel, which I would like to have prior to giving any opinions from this office as to the
viability of theories for possible lawsuits. Mr. Guest of Earth Justice, in particular, is begimning a trial in
- Miami on January 9, 2006 involving similar matters which will take up most of his time for much of that

momnth. I feel that Mr. Guest’s input is highly desirable at this time given his level of involvement in similar
cases and the Board’s prior direction.

This is one of those instances where more due diligence rather than less, is both necessary and
appropriate prior to my opining as to what avenues for legal action are open to the Board in this matter. Your
indulgence, understanding and approval will be appreciated.

DMO/dm
x¢:  Donald D. Stilwell, County Manager _ '
John J. Renner, Chief Assistant County Attorney, Litigation Section
Wayne Daltry, Director, Smart Growth
James Lavender, Director, Public Works Administration
Roland Ottolini, P_E., Director, Natural Resources
Lisa Pierce, Supervisor, Minutes Department
Elizabeth Walker, Director, Public Resources
Richard DeSalvo, Public Resources

S DM G RS R ke-On NG, 2, Des. 20 BOCE ot wpd



MEMORANDUM
FROM THE

OFFICE OF COUNTY ATTORNEY

DaTE: November 21, 2005

To: David M. Owen FROM: ( 5/ MM@(;_M

usan M. Henderson
Assistant County Attorney

Lee County Attorney

RE: WORKSHOP: LAKE OKEECHOBEE IMPACTS WATER ISSUES

[. Assignment

Commissioner Ray Judah has asked, among other things, that we research and provide a
legal opinion that the U.S. Army Corps of Engineers ("ACOE") and the South Florida Water
Management District ("SFWMD") have failed to consider the full impacts of the “excessive”
discharges and continued discharges of “excessive” fresh water and “polluted water” without
complying with the applicable law, including the National Environmental Policy Act ("NEPA"), Clean
Water Act (“CWA"), Endangered Species Act (“ESA”), and Magnuson-Stevens Fishery
Conservation-Management Act ("Magnuson Act”).' In addition, he has asked us io determine
whether the S-9 lawsuit between the Miccosukees and the Federal/State governments has any
implications for Lee County. This memorandum provides an overview of the federal statutes

involved and the “S-9 lawsuit.”

[I. Summary Factual Background

The SFWMD is making increased operational water releases from Lake Okeechobee,
through both the C-43 Canal (the Caloosahatchee River) and the C-44 Cana! (the St. Lucie River)
in accordance with the Ceniral and Southern Florida Project, Water Control Plan for Lake
Okeechobee and Everglades Agricultural Area, adopted by the ACOE in July 2000. The ACOE's
plan is commonly referred to as the Water Supply/Environmental Plan ("WSE"). The releases are

also in accordance with the SFWMD's Adaptive Protocols for Lake Okeechobee Operations,




David M. Owen
November 21, 2005
Page 2

Re: WORKSHOP: LAKE OKEECHOBEE IMPACTS WATER ISSUES

adopted in January 2003. The releases increase the amount of freshwater and nutrients such as
phosphorus and nitrogen into the Caloosahatchee River and its estuary. | have not reviewed the
WSE or the relevant SFWMD protocols, and have drawn the facts presented below from other

sources and not my own investigation.

[ll. Regulation Background

The water control activities overseen by the SFWMD have been the subject of enormous
amounts of regulation (and litigation). The SFWMD has responsibility for operating water control
facilities in southern Florida, which has unique hydrological characteristics. See Fla. Stat. Ann. §
373.069. The dominant feature of the area is the Evergiades. To accommodate human habitation,
the State of Florida and the United States, through the ACOE, have constructed elaborate projects
that have altered the natural flow of water. Water which once moved in a slow, unimpeded sheet
from Lake Okeechobee through the Everglades to the Gulf of Mexico and the Atlantic Ocean, is
now directed through drainage canals and related facilities away from heavily populated areas.

The SFWMD is the local sponsor of the ACOE'’s Central and Southern Florida Project
(“C&SF Project”), a vast system of levees, canals, water impoundment areas, and other water
contro!l structures. Congress authorized the ACOE to construct the C&SF Project in 1948 to
promote the multiple objectives of flood control, drainage, preservation of fish and wildlife, and
control of regional groundwater and salinity in southern Florida. Flood Control Actof 1948, ch. 771,
'§ 203, 62 Stat. 1175. The SFWMD operates the C&SF Project in accordance with ACOE
guidelines.

In 1988, the United States brought an action against the SFWMD and the Florida
Department of Environmental Reguiation, alleging, among other things, that those agencies allowed
phosphorus-polluted water to be diverted into the Everglades National Park in violation of state law
and federal contracts. See United States v. SFWMD, 847 F. Supp. 1567, 1569 (S.D. Fla. 1992),
aff'd in part and rev'd in part, 28 F.3d 1563 (11th Cir. 1994), cert. denied, 514 U.S. 1107 (1995).

The presence of abnormal levels of phosphorus adversely impacts the unique aquatic flora and




David M. Owen
November 21, 2005
Page 3

Re: WORKSHOP: LAKE OKEECHOBEE IMPACTS WATER ISSUES

fauna of the Everglades system, which thrive in a phosphorus-restricted environment.

The 1988 lawsuit resulted in a 1992 consent decree that required the SFWMD to construct
storm water-treatment areas, which are marshes designed to filter nutrients from farm-water runoff
that might otherwise adversely affect the Everglades National Park. See 847 F. Supp. at 1569-
1570. The consent decree also required the State of Florida to establish a permitting program to
improve the quality of runoff entering the Everglades. |bid. The Florida Legislature later enacted
the Everglades Forever Act of 1994 to facilitate implementation of the consent decree. See Fla.
Stat. Ann. § 373.4592.

Congress has assisted the State of Florida and the SFWMD in addressing Everglades water
quality issues. In 1996, Congress directed the Secretary of the Army to deveiop-a “comprehensive
ptan for the purpose of restoring, preserving, and protecting the South Florida ecosystem.” Water
Resources Development Act of 1996 (WRDA 1996), Pub. L. No. 104-303, § 528(b)(1)(A)(), 110
Stat. 3767. Congress specified that the Secretary’s plan “provide for the protection of water quality
in, and the reduction of the loss of fresh water from, the Everglades.” Id. Congress also directed

the Secretary to include features “necessary to provide for the water-related needs of the region,
| including flood control, the enhancement of water supplies, and other objectives served by the
Central and Southern Florida Project.” 110 Stat. 3767, 3768. Congress further directed the
Secretary to develop the plan in coordination with the SFWMD and in consultation with the South
Florida Ecosystem Restdration Task Force, an intergovernmental body (with representatives from
seven federal, two tribal, and five state and local gbvernlments, including the SFWMD) charged With
coordinating the development of federal, state, and tribal policies and strategies to restore and
protect the Everglades. WRDA 1996 § 528(f), 110 Stat. 3770-3772.

Fouryears later, Congress approved the Secretary’s Comprehensive Everglades Restoration
Plan ("CERP”) through the Water Resources Development Act of 2000 (WRDA 2000), Pub. L. No.
106-541, § 602(a), 114 Stat. 2693. The CERP provides for modifications of the C&SF Project o
“restore, preserve, and protect the South Florida ecosystem while providing for other water-related
needs of the region, including water supply and fiood protection.” WRDA 2000 § 601(b)(1){A) and




David M. Owen
November 21, 2005
Page 4

'Re: WORKSHOP: LAKE OKEECHOBEE IMPACTS WATER ISSUES
(H(2)(A), 114 Stat. 2680-2681, 2686. Congress specifically defined the term “South Florida

ecosystem” to mean the area "within the boundary of the South Florida Water Management District”
and specifically references the "Caloosahatchee (C-43) Basin ASR.” WRDA 2000 § 601(a)(5),
114 Stat. 2680; WRDA 2000 § 601(b)(2)B)(l), 114 Stat. 2681.

The CERP is intended, among other things, “to ensure the protection of water quality in, the
reduction of the loss of fresh water from, and the improvement of the environment of the South
Florida ecosystem.” WRDA 2000 § 601(b)(1)(A), 114 Stat. 2681. CERP projects are required to
“take into account the protection of water quality by considering applicable State water quality
standards.” WRDA 2000 § 601(b)(2)(A)(ii){l), 114 Stat. 2681. To achieve the CERP’s goals,
Congress has authorized more than one biliion dollars in initial projects. See, e.g., WRDA §
601(b)(2), 114 Stat. 2681-2683. In implementing those projects, the Secretary must “ensure that
all ground water and surface water discharges from any project feature authorized by this
subsection will meet all applicable water quality standards and applicable water quality permitting
requirements.” § 601(b)(2XA)ii)(Il), 114 Stat. 2681. The Secretary implements those projects in
cooperation with the SFWMD.

V. The Law
A. The Clean Water Act

1. Introduction

The CWA establishes a role for the federal government, but recognizes the responsibilities
of the individual states to protect water quality and to manage water resources, including “the
authority of each State to allocate quantities of water within its jurisdiction.” 33 U.S.C. § 1251(b)
and {g). Section 301(a) of the CWA states that: “[e]xcept as in compliance with this section [301]
and [Sections 302, 306, 307, 318, 402 and 404 of the CWA)], the discharge of any pollutant by any
person shall be uniawful.” 33 U.S.C. § 1311(a).

The identified sections impose various types of poliution control requirements. Forexample,

'The CERP is described in detail at www.evergladesplan.org.




David M. Owen
November 21, 2005
Page 5

Re: WORKSHOP: LAKE OKEECHOBEE IMPACTS WATER ISSUES

Sections 301 and 302 direct the Environmental Protection Agency (“EPA”) fo establish specified
types of effluent limitations. See 33 U.S.C.§§ 1311, 1312; see also 33 U.S.C. § 1362(11) (defining
“effiuent limitation”). Section 306 directs EPA to establish standards of performance for new
sources, 33 U.S.C. § 1316, and Section 307 directs EPA to establish standards for toxic pollutants
and pretreatment of discharges into treatment works, 33 U.S.C.§1317. See33U.S5.C. §1316(a)
(defining “standard of performance” and “new source”); 33 U.S.C. § 1362(13) (defining “toxic

pollutant”). Section 318 addresses discharges of pollutants from aquiculture projects. 33 U.S.C.
§ 1328.
2. Caloosahatchee Releases _

The releases at issue implicate Section 402, which creates the National Pollution Discharge
Elimination System (NPDES) permitting program. See 33 U.S.C. § 1342. Section 402(a)(1)
provides that EPA (or a qualifying State) “may, after the opportunity for public hearing issue a
permit for the discharge of any pollutaht, or combination of poliutants, notwithstanding [Section
301(3) of the CWA],” upon condition that such discharge will meet specified requirements. 33
U.S.C. § 1342(a)(1). Section 404 establishes a separate permitting program, administered by the
ACOE, specifically directed to the “discharge of dredged or fill materials.” See Borden Ranch
Partnership v. United States Army ACOE of Engineers, 261 F.3d 810, 816 (9th Cir. 2001), aff'd,
537 U.S. 99 (2002) (per curiam). E’De releases from Lake Okeechobee through the
Caloosahatchee do not involve the discharge of dredged or fill materiais, and thus, that federal

permitting program is not at issu@
The Section 402 permitting program regulates the “discharge of any pollutant,” 33 U.S.C.

2See Fishermen Against the Destruction of the Environment, inc. v. Closter
Farms, Inc., 300 F.3d 1294, 1296-1297 (11th Cir. 2002), involving application of the
CWA to drainage canals that transported and discharged into Lake Okeechobee
excess water that collected on the farmland. In that case, the Eleventh Circuit
recognized that the CWA exempts “agricultural storm water discharges and return flows
from irrigated agriculture” from the definition of “point source,” and accordingly ruled
that the canals were exempt from the NPDES requirement. |d.
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Re: WORKSHOP: LAKE OKEECHOBEE IMPACTS WATER ISSUES

§ 1342(a)(1). E_ection 502(12) of the CWA defines the term “discharge of a pollutant” as: “any
addition of any pollutant to navigable waters from any point source.” {33 U.S.C. § 1362(12).
Section 502(6), in turn, defines the term “pollutant” to include a variety of materials, such as
“industrial, municipal, and agricultural waste.” 33 U.S.C. § 1362(6). Section 502(7) defines the
term “navigabie waters” to mean "the waters of the United States.” 33 U.S.C. § 1362(7). And
Section 502(14) defines the term “point source” to mean “any discernible, confined and discrete
conveyance . . . from which pollutants are or may be discharged.” 33 U.S.C. 1362(14).}

Ehe CWA’s distinction between point sources and nonpoint sources reflects an important
legislative judgment.}Congress recognized that a wide variety of human and nonhuman activities
affect water quality and that the government's response to water pollution must be tailored to the
nature of the activity and the severity of the threat. Congress determined that, as a general matter,
federal permitting programs, such as the NPDES regime, are the appropriate regulatory response
for addressing the addition of poliutants to the waters of the United States from “discernible,
confined and discrete conveyance(s],” but that different approaches are the more appropriate
response in other circumstances. For example, the CWA’s NPDES permitting program typically
imposes limitations on a point source discharge by eétablishing permissible rates, concentrations,
or quantities of specified constituents at the point where the discharge stream enters the waters
of the United States. See 33 U.S.C. § 1342(a)(1) and (2); see generally 40 C.F.R. Pts. 122, 125;
see, e.q., Friends of the Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc., 528 U.S. 167,

176 (2000). The CWA does not impose, however, analogous requirements for nonpoint sources.

Instead, Sections 208, 304(f), and 319 encourage the States to develop local programs, that may

*The CWA does not define the term “nonpoint source.” See 33 U.S.C. §§ 1288,
1329. The textbook examples of nonpoint sources are various forms of runoff, which
reach water bodies by flowing over or percolating through topographical features. See,
e.q., Robert Percival et al., Environmental Regulation 630 (3d ed. 2000); Pronsolino v.
Nastri, 291 F.3d 1123, 1126 (9th Cir. 2002) (“Nonpoint sources of pollution are non-
discrete sources; sediment run-off from timber harvesting, for example, derives from a
nonpoint source.”), cert. denied, 539 U.S. 926 (2003).
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include techniques such as land use requirements, to control nonpoint sources of pollution. See,
e.q., 33 U.S.C. § 1288(b)(2)(F); 33 U.S.C. §§ 1314(f), 1313(f), 1329.

The CWA provides mechanisms for enforcing the NPDES permit requirements. Section 309
provides that the government may respond to violations by issuing compliance orders, pursuing
injuncti\)e relief, and seeking criminal and civil penalties. See 33 U.S.C. 1319. Section 505(a)
additionally authorizes “any citizen” to commence a civil action against any person alleged to be
in violation of an effluent standard or limitation under the CWA. 33 U.S.C. § 1365(a). Eistrict

courts presiding over such “citizen suits” have jurisdiction to enforce permit requirements and order

payment of civii penaities as provided in Section 309. |d. See, e.a., Friends of the Earth, 528 U.S.
at 175-176:2]

3. Potential Litigation by Lee County
Commissioner Judah is apparently contemplating a suit under Section 505 of the CWA, 33
U.S.C. § 1365, alleging that ACOE and/or SFWMD are in violation of Section 301(a) of the CWA,
33 US.C. § 1311( ore specifically, chh a suit would allege that the CWA requires the
SFWMD to obtain an NPDES permit pursuant to Section 402, 33 U.S.C. § 1342, for discharge of
the waters from Lake Okeechobee to the Caloosahatchee River.] Presumably, then, in
Commissioner Judah’s view, Lee County's argument would be that the operational release will

result in the addition of a poliutant to navigable waters from a point source.

@e County would qualify as a citizen, defined as “a person or persons having
an interest which is or may be adversely affected.” 33 U.S.C. § 1365(g). Nevertheless,
the Article 11l_standing requirements would still apply. That is, Lee County would have
to show tha has suffered an “injury in fact” that is (a) concrete and particularized
and {b) actual or imminent, not conjectural or hypothetic (2) the injury is fairly
traceable to the chalienged action of the defendant; and{(3Jit’is likely, as opposed to
merely speculative, that the injury will be redressed by a Tavorable decision. Eriends of
the Earth. Inc. v. Laidlaw Environmental Services (TOC), Inc., 528 U.S. 167, 180-181
(2000), citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-561 (1992).

@ixty (60) days before initiating a citizen suit, notice of the alleged violation must
be given to the EPA, the state, and the alleged violator. 33 U.S.C. § 1365(b)}(1)(A).
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It is unlikely that there would be a dispute that any discharge will contain pollutants. See,
e.q., SFWMD v. Miccosukee Tribe of indians, 541 U.S. 95, 102, petition for reh’g denied, 541 U.S.
1057 (2004) (“the [SFWMD] does not dispute that phosphorous is a pollutant”). The stumbling
block seems to be thatEgke Okeechobee is probably not a “point sourcejand, further, thatE._gke
Okeechobee and the Caloosahatchee might not be considered separate bodies of United States

water, such that the pumping of the already polluted water from Lake Okeechobee {o the
Caloosahatchee does not constitute an addition of pollutants to navigabie waters from a point
sou rcé]"lf one takes a ladie of soup from a pot, lifts it above the pot, and pours it back into the pot,
one has not ‘added’ soup or anything else to the pot.” SFWMD v. Miccosukee Tribe of Indians, 541
U.S. at 110, citing Catskill Mountains Chapter of Trout Unlimited, [n¢c. v. New York, 273 F.3d 481,
492 (2d Cir. 2001). Lake Okeechobee and the Caloosahatchee are arguably one pot of soup, not

two.
4. The 8-9 Litigation

The so-called S-9 lawsuit to which Commissioner Judah referred greatly focuses the issues
presented to Lee County. |n that case, on cross-motions for summary judgment, the District Court
denied the SFWMD’s motion and granted summary judgment to the Miccosukees concluding that
“an addition of poliutants exists because undisputedly E\_/ater containing pollutants is being
discharged through S-9 [a pumping station] from C-11 [a canal, which collects accumulated water
from heavily populated portions of Broward County] waters into the Everglade‘a[via Water
Conservation Area-3A ("WCA-3A"), adjacent to the Everglades National Park],[t:)oth of which are
separate bodies of United States water with . . . different quality Ievelsa1 999 WL 33494862, at
*6 (S.D. Fla. Sept. 30, 1999). The Court further concluded th'a‘Ehe S-9 pumping station “is a point
source for which a NPDES permit is required’|and enjoined the SFWMD from operating the S-9
pumping station without an NPDES permit, but stayed its ruling pending appeal. Id. at *7.

The Eleventh Circuit affirmed “the district court’s judgment that the [SFWMD] violated the
CWA,” but vacated the injunction and remanded for further proceedings concluding “that an

addition from a point source occurs if a point source is the cause-in-fact of the release of poliutants
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into navigable waters,” and that the $-9 pump station added pollutants to WCA-3A becauseExcept
for the operation of that pump station, the polluted waters from the C-11 canal would not have
flowed thera Miccosukee Tribe of Indians of Florida v. SFWMD, 280 F.3d 1364, 1368 (11th Cir.

2002). The Court nevertheless vacated the injunction because “the district court could not have

correctly balanced the possible harms-especia[ly the harm to the public-caused by the enjoinment
of $-9 against the benefits when it granted its injunction” and/directed the District Court to “order
the [SFWMD] to obtain an NPDES permit within some reasonable time period.” j1d.

Ehe U.S. Supreme Court ruled that the lower courts had acted “prematurely’}in deciding that
the SFWMD needed a permit merely to move water from the C-11 canal via' pump station S-9 into
WCA-3A, stating that $ome key issues that have a bearing on whether a permit was necessary
were not considerecﬂ541 U.S. at 111. Most importantly, the Supreme Court directed the District
Court to consider the SFWMD argument (supported by the federal government) that the waters
east and west of the S-9 pumping station are "not meaningfully distinct wéter bodies” and that

Ewoving water within the same navigable body of water does not require a federal permit. See id.

at 112. The argument was referred to as the “unitary waters” argument. Id. In his dissent, Justice

Scalia opined that the Eieventh Circuit already considered and rejected the unitary waters argument
and questioned the necessity of ordering that court to again consider it. 1d. at 112-113.
5. Other Legal Precedent

E_)ouns of Appeal have ruled that, when a water conirol facility directs the flow of water from
one part of a single water system to another part of the same water system, the result is not an
“addition” of a pollutant, even if the facility induces water quality changes, so long as the facility
itself does not contribute new contaminants to the water{ National Wildlife Federation v. Gorsuch,
693 F.2d 156 (D.C. Cir. 1982); National Wildiife Federation v. Consumers Power Co., 862 F.2d 580
(6th Cir. 1988).

In Gorsuch, environmentai plaintiffs petitioned EPA to impose NPDES permit requirements

on dams that stored and periodically released water. The impoundment and release of stored water

resulted in "dam-induced changes,” including low dissolved oxygen, dissolved minerals and
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nutrients, temperature changes, and supersaturation. 693 F.2d at 161-164. The DC Circuit

concluded, in accordance with EPA’s views, that the darh operator did not need o obtain an

NPDES permit in that circumstance. id. at 161, 170-183. In Consumers Power, environmental

plaintiffs sought to impose NPDES permit requirements on a hydroelectric facility that drew water
from Lake Michigan into a man-made impoundment above a dam and generated power by
discharging the lake water back into the lake through the dam’s turbines. 862 F.2d at 581-582.
Live fish, dead fish, and fish remains were transported through the system and back into the lake.
Id. at 582- 583. The Sixth Circuit concluded that the dam operator did not need to obtain an
NPDES permit in that situation. Id. at 581.

]:C:ourts of Appeal have also ruled, on the other hand, that when a water control facility

transfers polluted water from one distinct and separate body of water to another, less polluted body

of water, the transfer results in an “addition” of pollutants fo the more pristine body of water, and

an NPDES permit is therefore require_g Dubois v. United States Department of Agriculture, 102
F.3d 1273, 1296-1299 (1st Cir. 1996), cert. denied, 521 U.S. 1119 (1997); Catskill Mountains, 273
F.3d at490-492. Those decisions distinguished Gorsuch and Consumers Power on the basis that,

Eeach of those latter cases, the water was returned to a water body that was essentially the same
as that from which it came]See Catskill Mountains, 273 F.3d at 491-492; Dubois, 102 F.3d at

1299. In Dubois, a ski resort proposed to use water transferred from a river at the base of the ski

slope to operate snow-making equipment, and then discharge the water into a pond at a higher
elevation. 102 F.3d at 1296-1297. The river was of lower water quality than the pond, which was
colder and had lower levels of phosphorus, and would not normally flow into the pond. Id. at 1298-
1299. The First Circuit held that, regardless of whether the resort’s snow-making equipment.
contributed additional pollutants, the transfer required an NPDES permit. |d. at 1296 n.29.
Similarly, in Catskill Mountains, the Second Circuit held the City of New York’s transfer of water
allegedly containing suspended solids through a tunnel from a reservoir into a creek, which was
naturally clearer and cooler than the reservoir and which the water would otherwise not reach,

would qualify as an “addition"’ of a pollutant for purposes of the CWA and required an NPDES
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permit. 273 F.3d at 484-485, 492,
ZA:rguably, Lake Okeechobee and the Caloosahatchee can appropriately be viewed, for
purposes of Section 402 of the CWA, as parts of a single body of water, more like the Gorsuch and

Consumers Power cases than Dubois and Catskills. | ake Okeechobee and the Caloosahatchee

share a unique, intimately related, hydrological association. Furthermore,El_e various contributing

components were created and are managed pursuant to federal and state direction, under the
WRDA 2000, as a part of a single integrated resourcg See WRDA 2000, § 601(b), 114 Stat. 2680-
2681. '

it seems unlikely that a Lee County victory wouid effect any significant change. One of the

requirements for any federal suit is that the injury is capable of being remedied by a favorable
decision by the court. Laidlaw, 528 U.S. at 180-181 .[-E_ven if the SFWMD were required to obtain
an NPDES permit, there is considerabie flexibility in any schedules for compliance {See 40 C.F.R.
122 .47 .

Further, it appears at least questionable that the NPDES permit would subject the SFWMD
to any significant environmental obligations beyond those that the SFWMD already faces under
other existing laws, such as the Everglades Forever Act. See Fla. Stat. Ann. § 373.4592(9)(k) and
(N En NPDES permit might just replicate the standards and compliance schedule in the existing
state permit issued pursuant to the Everglades Forever Act. {For example,E\_e Everglades Forever
Act includes a requirement that, by December 31, 20086, the Florida Department of Environmental
Protectio%gthe SFWMD take such action as may be necessary “so that water delivered to the
Everglades Protection Area achieves in all parts of the Everglades Protection Area state water
quality standards, including the phosphorus criterion. . . ." Id. § 373.4592(10).

In light of the focused federal-state éttention to restoring the Everglades on an ecosystem-

wide basis (which includes, at least indirectly, the Caloosahatchee)}a court could find the NPDES

‘?‘The Caloosahatchee is not directly a part of the “Everglades Protection Area,”
defined as “Water Conservation Areas 1, 2A, 2B, 3A, and 3B, the Artrur R. Marshall
Loxahatchee National Wildlife Refuge, and the Everglades National Park.”
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permitting process reconcilable with, and integrated into, those ongoing efforts and thus unlikely
to result in any change in operational releases or to subject the SFWMD to additional pollution
control requirements beyond those currently required or planned under federal or state la\ﬂ
Consequently, a court’s review may have litile practical significance for the actual obligations for
the water quality of the Caloosahatchee.

B. The National Environmental Policy Act

NEPA requires federal agencies proposing “major Federal actions significantly affecting the
quality of the human environment” to prepare an environmental impact statement. 42 U.S.C,
§ 4332(2)(C). The purpose of NEPA is to ensure that agencies take a *hard look” at environmenital
consequences before approving any major federal action. Robertson v. Methow Valley Citizens
Council, 490 U.S. 332, 350 (1989); see also Weinberger v. Catholic Action of Hawaii/Peace
Education Project, 454 U.S. 139, 143 (1981) (stating that the twin aims of NEPA are “io inject

environmental considerations into the federal agency’s decisionmaking process” and “to inform the

public that the [federal] agency has considered environmental concerns in its decisionmaking
process”).

EEPA is an “essentially procedural” statute and does not require an agency to follow the
most environmentally sound course of action.i Vermont Yankee Nuclear Power Corp. v. NRDC, 435
U.S. 519, 558 (1978); Roberison, 490 U.S. at 350. “NEPA does not work by mandating that
agencies achieve particular substantive environmental results.” Marsh v. Oregon Natural
Resources Council, 490 U.8.360, 371 (1989); Strycker’s Bay Neighborhood Council, Inc. v. Karlen,
444 .S, 223, 227-228 (1980).
| Regulations promulgated by the Council on Environmental Quality (“*CEQ"), 40 C.F.R.

§§ 1500-1508, provide guidance in the impiementation of NEPA, and are entitled to substantial

"NEPA is only implicated if a federal action is "the consummation of the Agency's
decision making process.” Bennett v. Spear, 520 U.S. 154, 177 (1997). “[I]t must not
be of a merely tentative or interlocutory nature” and “must be one by which rights or
obligations have been determined, or from which legal consequences will flow." Id.
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deference. Robertson, 490 U.S. at 355-56. Pursuant to these regulations, E:the significance of
environmental impacts is unclear, the agency should prepare an Environmental Assessment ("EA”)
to determine if there is a significant impact to the environment that wouid necessitate an
Environmental impact Statement (“EIS"’E See 40 C.F.R. §§ 1501.3, 1501.4. CEQ reguiations
define an EA as “a concise public document . . . that serves to [b]riefly provide sufficient evidence
and analysis for determining whether to prepare an [EIS] or a finding of no significant impact
[("FONSIM].” 40 C.F.R. § 1508.9(3). An EA should include “brief discussions of the need for the
proposal, of [reasonable] alternatives as required by sec. 102(2)(E) [of NEPAL" and “of the
environmental impacts of the proposed action and alternatives.” 40 C.F.R. § 1508.9(b). If the
agency concludes that the proposed action will not significantly affect the quality of the human
environment, it issues a FONSI. 1d. § 1508.13.

An EIS, in contrast, is “a detailed written statement” that requires in-depth analysis of all
potential environmental impacts as well as an extensivé and lengthy public participation process.
See 40 C.F.R. §§ 1502, 1508.11. JAn EA thus “allows the agency to consider environmental
concerns, while reserving agency resources o prepare full EIS’s for appropriate cases,” Bierra
Club v, Slater, 120 F.3d 623, 635 (6th Cir. 1997); see also River Road Alliance, Inc. v. Corps of
Engineers, 764 F.2d 445, 449 (7th Cir. 1985) ("The purpose of an [EA] is to determine whether

there is enough likelihood of significant environmental consequences to justify the time and

expense of preparing an [EIS].") The Seventh Circuit has described the EA as “a rough-cut,
low-budget [EIS] designed to | show whether a full-fiedged [EIS]--which is very cosfly and
time-consuming to prepare and has been the kiss of death to many a federal project--is necessary.”
Cronin v. U.S. Dept. of Agriculture, 919 F.2d 439, 443 (7th Cir. 1990).)

Ehe necessity for any action under NEPA by Lee County has been rendered moot, | believe,
by the entry in the Federal Register, Volume 70, Number 148, dated Wednesday, August 3, 200;
There, the ACOE has provided “Notice of Intent to Prepare a Draft Supplemental Environmental
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impact Statement “ (“DSEIS”) for the LORSS® C&SF Project. That announcement states that the
ACOE intends to prepare a DSEIS for the LORSS to supplement the Final Environmental impact
Statement for the LORSS prepared in 2000. |
 The DSEIS will address additional 'alternatives to the current regulation schedule in
order to optimize environmental benefits at minimal or no impact to the competing
project purposes, primarily flood control and water supply.Ebis study will consider
operational changes to water management structures that discharge water from the
lake as well as criteria used to determine those operations. {Any operational changes
will also consider current and planned water management activities within the
Kissimmee River Basin. No new structural features will be considered except those
already embedded within the South Florida Water Management Model.
In citing its authority (the Flood Control Act of 1948), the ACOE acknowledges
that the C&SF Project's purposes include “prevention of salt water intrusion” and
“protection of fish and wildiife resources.” Significantly, the ACOE denotes the Study
Area as “Lake Okeechobee, particularly within the littoral and marsh areas of the
lake, the St. Lucie Estuary, [and] the Caloosahatchee Estuary, . . ." and states that
the DSEIS is needed because “the unusual range of weather conditions occurring
since implementation of the WSE regulation schedule and the lessons learned as a
result, have indicated that modifications to the WSE are needed.” The ACOE
announcement lists significant issues as “concern for [} protection of the lake’s
environmental resources and its downstream estuaries, water quality, fish and wildlife
habitat, endangered and threatened species, and any issues identified through
scoping and public involvement.
—» | It is improbable that a district court could fashion a better, faster (the DSEIS is anticipated
in June 2006) or different remedy for Lee Co_urE/] As part of the preparation of the DSEIS, a

®In preparing the WSE in 2000, the ACOE conducted the Lake Okeechobee
Regulation Schedule Study ("LORSS").
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scoping letter will be sent to the appropriate parties. If Lee County wants to participate
meaningfully, we should contact the ACOE and insert ourselves into this process. )ﬂmﬁ— .
C. The Endangered Species Act ' '

The ESA is “the most comprehensive legisiation for the preservation of endangered species
ever enacted by any nation.” Tennessee Valley Authority v. Hill, 437 U.S. 153, 180 (1978); see 16
U.S.C. § 1533, et seq. None of the benefits for protection of an imperiled species occurs until the
species is listed as threatened or endangered.’ See e.g. Wilson v. Block, 708 F.2d 735, 750-751
(D.C. Cir. 1983), cert denied, 464 U.S. 956 (1983). itis the listing process under Section 4 of the
ESA that has been termed the “keystone of the Endangered Species Act.” H. Rep. No. 567, 97th
Cong., 2d. Sess. 10, reprinted in 1982 U.S. Code Cong. & Admin. News 2807, 2810. The species

is accorded special protections, including imposition of fimitations on federal actions that negatively

“impact listed species or their habitat. Mostimportantly, itis unlawful under Section 9 for any person
to “take” the species. Id. at 1538(a)(1)." Section 7(a)(1) of the ESA statgs that federal

T 7
agencies “shall, in consultation with and with the assistance of the Secretary [0 th:ad Interior'™,

%An “endangered species” is a “species in danger of extinction throughout all or a
significant portion of its range[.]” Id. at 1532(6). A “threatened species” is a species
which is likely to become an endangered species within the foreseeable future
throughout all or a significant portion of its range.” Id. at 1532(20). Once a species is
listed, Section 4(a)}(3)(A) of the ESA contains requirements for the designation of critical
habitat. Id. at 1533(a)(3}(A); see also 1532(5)(A).

"Taking includes harming or harassing a listed species and/or modifying their
habitat, including disrupting breeding, feeding and sheltering habitat. 16 U.S.C. §
1532(18).

""Two agencies share responsibility for implementing the ESA, the Secretary of
the Interior, through the U.S. Fish and Wildlife Service ("FWS”), manages terrestrial and
freshwater species, and the Secretary of Commerce, through the National Marine
Fisheries Service (“NMFS”), manages marine species. 16 U.S.C. §§ 1532(15), 1533.
Since the endangered species at issue is the West Indian Manatee, and maybe the sea
grasses it feeds on, 1 think the FWS would be the “regulatory agency” here. ACOE
would be the "action agency.”
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utilize their authorities in furtherance of the purposes of jthe ESA] by carrying out programs forthe
conservation of endangered species and threatened species.” 16 U.S.C. §1536(a)(1). Section
7(a)(2) requires federal agencies to consult with the U.S. Fish and Wildlife Service ("FWS") to
insure that “any action authorized, funded, or carried out by the agency” is not likely to jeopardize
the continued existence of listed species or result in the destruction or adverse modification of
designated critical habitat for the species. 16 U.S.C. §1536(a)(2). To jeopardize means "to engage
in an action that reasonably would be expected, directly or indirectly, to reduce appreciably the
likelihood of both the survival and recovery of a listed species in the wild by reducing the
reproduction, numbers, or distribution of that species.” 50 C.F.R. §402.02.

If a federal agency determines that a proposed action will have no effect on a listed species,
then the agency does not have to consult under Section 7(a)(2). If the agency determines that its
action “may affect” listed species, however, then the action agency must consult with the FWS.
See 50 C.F.R. §§402.13, 402.14. The action agency and the FWS may engage in informal
consultation, which inciudes discussions and correspondence between the regulatory agency and
the action agency and is designed to assist the action agency in determining whether formal
consultation is necessary. See 50 C.F.R. §402.13; Preserve Endangered Areas of Cobb's History,
Inc. v. U.S. Army Corps of Engineers, 916 F. Supp. 1557, 1569 (N.D.Ga. 1995). If the action

agency conciudes and the FWS concurs in writing that the proposed action may affect but is not

likely to adversely affect listed species, then the consultation process is terminated, and no formal
consultation is required. 50 C.F.R. §402.13(a). | |

If either agency determines that the proposed action “is likely to adversely affect” listed
species or designated critical habitat, then the agencies must engage in formal consultation. See
50 C.F.R. §§402.13(a), 402.14(a). Formal consultation results in the issuance by the FWS of a
‘Biological Opinion ("BiOp”) pursuant to ESA Section 7(b)(3). See 50 C.F.R. §402.02. The BiOp -
is the document that states the FWS’s opinion whether the propose.d agency action is likely to
jeopardize the continued existence of listed species or result in the destruction or adverse

modification of designated critical habitat, and includes a summary of the information on which the




David M. Owen
November 21, 2005
Page 17

Re: WORKSHOP: LAKE OKEECHOBEE IMPACTS WATER ISSUES

opinion is based. 50 C.F.R. §402.14 (h). The BiOp must include “reasonable and prudent
alternatives,” if any, to the proposed action which would not result in the likelihood of jeopardy or
adverse modification, See 16 U.S8.C. §1536(b)(3)(A); 50 C.F.R. §402.14(h)(3); 50 C.F.R.
§402.14(g)(5)."

There is a fairly extensive consultation history with regard to the Everglades.” From 1948
(with the advent of the C&SF Project), water levels in Lake Okeechobee were operated ona 13.5
to 15.5 feet schedule until May 1978 when the ACOE adopted a “1978 Schedule” which eliminated
much of the natural water level fluctuation and increased water levels by an average of two feet to
15.5t0 17.5 feet to provide more water for irrigation. A BiOp was issued. |n May 1992, the ACOE
implemented an interim 15.65 to 16.75 foot schedule known as “Run 25,” and consulted on that
schedule, without reinitiating consuitation on the overall project. Neither did the ACOE reinitiate
consultation on the overall project when it adopted the WSE, the consultation for which produced
the LORSS. The current modification proposal is know as the Class Limit Adjustment. FWS
recommended that ACOE reinitiate consultation on the entire schedule. The ACOE has done so
pursuant to Federal Register, Volume 70, No. 148, Wednesday, August 3, 2005, with its Notice of
Intent to Prepare a DSEIS for the LORSS C&SF Project. That Notice states that “[tjhe proposed
action will be coordinated with the FWS and NMFS pursuant to ESA § 7, with NMFS concerning
Essential Fish Habitat.™ Eb_us, it would appear that any current ESA or Magnuson Act suit has also

2See 50 C.F.R. § 402.02 regarding “incidental” takes, defining them as “takings
that result from, but are not the purpose of carrying out an otherwise lawful activity
conducted by a Federal agency or applicant.” The regulatory agency can “[flormulate a
statement concerning incidental take, if such take may occur,” that minimize impact. 50
C.F.R. §402.14(g)(7), (1); 16.-U.S.C. § 1536(b)}(4).

The factual recitation is drawn from the Complaint for Declaratory and
Injunctive Relief by the National Wildlife Federation in their lawsuit filed in the District
Court for the District of Columbia on August 22, 2005, Case Number 1:05CV01671.

¥The Magnuson Fisheries Conservation and Management Act of 1976,
(renamed the Magnuson-Stevens Fishery Conservation and Management Act when
amended on October 11, 1996) (“Magnuson Act”), 16 U.S.C. §§ 1801-1882, was
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been rendered unnecessary at this timeJ

D. Administrative Procedures Act
1. The Administrative Record
All of the above claims would be reviewed under the Administrative Procedure Act ("APA”),
5U.8.C. § 701, et seq. See, e.9., Marsh, 490 U.S. at 377 n.23 (review of agency decisions under

NEPA subject to APA review); Southwest Center for Biological Diversity v. U.S. Forest Service, 100
F.3d 1443, 1450 (9th Cir. 1996) (review of a federal agency’s actions under Section 7 of the ESA
and NEPA is governed by the APA). |[Under the APA, a reviewing court determines agency

compliance with the law solely on the record on which the decision was made.| Citizens to Preserve
QOverton Park v. Volpe, 401 U.S. 402, 419 (1971). “The task of the reviewing court is to apply the
appropriate APA standard of review [] to the agency decision based on the record the agency
presents to the reviewing court.” Friends of the Earth v. Hintz, 800 F.2d 822, 829 (Sth Cir. 1986).%®

2. The arbitrary and capricious standard of review

enacted as part of an overall effort to conserve and manage the fishery resources found
off the coasts of the United States. The National Marine Fisheries Service ("NMFS”)
(formerly the National Oceanic and Atmospheric Administration (“NOAA")), an agency
of the Department of Commerce, is responsible for investigating violations which occur
under the Magnuson Act. The Magnuson Act established a U. S. exclusive economic
zone (EEZ) between 3 and 200 miles offshore, as well as eight regional fishery
management councils that manage the living marine resources within that area. The
“Essential Fish Habitat” reference in the Federal Register announcement indicates the
ACOE'’s intention to comply with the Magnuson Act.

In exceptional circumstances, a court may consider extra-record declarations of
agency officials in limited circumstances, in accordance with the APA standard of
review. Camp v. Pitts, 411 U.S. 138, 142-143 (1973), Overton Park, 401 U.S. at 420;
Animal Defense Counsel v. Hodel, 840 F.2d 1432, 1436 (Sth Cir. 1988), amended by
867 F.2d 1244 (9th Cir. 1989) (extra-record agency declarations may provide
explanation of the reasons for the agency decision); Seatile Audubon Society v. Lyons,
871 F. Supp. 1291, 1308 (W.D. Wash 1994), aff'd, 80 F.3d 1401 (9th Cir. 1996) (extra-
record agency declarations properly may be considered for the limited purposes of
explaining the agency's action or determining whether its course of inquiry was
inadequate).
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When reviewing challenges to an agency’s actions, a reviewing court applies the “arbitrary
and capricious standard” of review from the APA. 5 U.S.C. § 706(2)(A); Greenpeace Action v,
Franklin, 14 F.3d 1324, 1336 (9th Cir. 1992); Sierra Club v. Yeutter, 926 F.2d 429, 439 (5th Cir.
1991). E?view under the arbitrary and capricious standard is to be “searching and careful” but

“narrow,” and a court is not to substitute its judgment for that of the agencﬂ Marsh, 490 U.S. at
378. The court may not engage in de novo review. Camp, 411 U.S. at 141-42; National
Organization for Women v. Social Security Admin., 736 F.2d 727, 734 (D.C. Cir. 1984). “The

reviewing court is not authorized to substitute its judgment for that of the agency concerning the

wisdom or prudence of the proposed action.” The Fund for Animals v. Rice, 85 F.3d 535, 541
(11th Cir. 1996), quoting North Buckhead Civic Association v. Skinner, 803 F.2d 153, 1538-39 (11th
Cir. 1990).

Under the “arbitrary and capricious” standard, E_ciministrative action is upheld if the agency

has ‘considered the relevant factors and articulated a rational connection between the facts found
and the choice madeﬂFriends of Endangered Species, Inc. v, Jantzen, 760 F.2d 976, 982 (9ih Cir.
1985), quoting Baltimore Gas & Electric Co. v. Natural Resources Defense Councll, Inc., 462 U.S.

at 105 (1983). Ehe court's role is solely to determine whether “the decision was based on
consideration of the relevant factors and whether there has been a clear error of judgment” and
therefore, was arbitrary and capricious.{Volpe, 401 U.S. at 416 (1971). E) determine whether an
agency action is arbitrary and capricious, a court must consider “whether the decision was based
on a consideration of the relevant factors and whether there has been a clear error of judgment.”
Id. at 378. In other words,&"court may not set aside agency action as arbitrary and capricious
unless there is no rational basis for the actionﬂFriends of the Earth v. Hintz, 800 F.2d 822, 831
(9th Cir. 1986); O'Keeffe's Inc. v. U.S. Consumer Prod. Safety Comm’n, 92 F.3d 940, 942 (9th Cir.
1996). A court may overturn challenged agency action only if it is “arbitrary, capricious, an abuse

of discretion, or otherwise not in accordance with law,” or “in excess of statutory jurisdiction,
authority, or limitations, or short of statutory right.” 5 U.S. C. § 706(2)(A); see also Greenpeace
Action, 14 F.3d at 1333.
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3. Deference .

If the administrative recard does not support the agency action, if the agency has not
considered all relevant factors, or if the reviewing court simply cannot evaluate the challenged
agency action on the basis of the record,ﬁhe court must remand the matter to the agency for
additional investigation or explanation.{ Florida Power & Light v. Lorion 470 U.S. 729, 744 (1985);
UOP v. United States, 99 F.3d 344, 350 (9th Cir, 1996). The co.urt is to “defer to the agency's
interpretation of equivocal evidence, so long as it is reasonable.” Central Arizona Water Cons'n
Dist. v. U.S. EPA, 990 F.2d 1531, 1539 (9th Cir.), cert. denied, 510 U.S. 828 (1993).1%4}545-

Graham Red Saquirrel v. Espy, 986 F.2d 1568, 1571 (8th Cir. 1993), citing U.S. v. Alpine Land and
Reservoir Co., 887 F.2d 207, 213 (Sth Cir. 1989), cert. denied, 498 U.S. 817 (1990) (deference is
especially warranted with questions involving scientific matters); Baltimore Gas & Electric Co. v.
@,—262 U.S. 87, 103 (1983). A deferential approach is especially appropriate where the

challenged decision implicates substantial agency expertise. ['\WWhen specialists express conflicting

views, an agency must have discretion to rely on the reasonable gpinion of its_own g qualified

e UL

experts, even if, as an original matter, a court might find contrary views more persua_sil/eRMarsh,

490 U.S. at 378. E_ court cannot weigh confiicting expert opinions or consider wither the agency
employed the best scientific methods]Jantzen, 760 F.2d at 986.

Moreover, not only is “an agency decision [ ] entitled to some presumption of regularity,”
Preston v. Heckler, 734 F.2d 1359, 1372 (9th Cir. 1984),jbut the burden of proof is on the person
challenging the decision.|Park County Resource Council v. U.S. Department of Agriculture, 817
F.2d 609, 621 (10th Cir. 1987); McKinley v. United States, 828 F. Supp. 888, 892 (D.N.M. 1993).
&here there are uncertainties, the court must rely on the good faith of the agencﬂ Nucleus of
Chicago Homeowners v. Lynn, 524 F.2d 225, 229 (7th Cir. 1975), cert. denied, 424 U.S. 967
(1976).

SMH:




MEMORANDUM

December 18, 2005

TO: City Council (

FROM: Judie Zimomra, City Manager \ ’

SUBJECT: Alcohol on City owned property and City parks

In response to a request from a Councilmember please find the attached information
regarding alcohol sales and consumption on City-owned property and a separate
chart on City-owned parks at our neighboring cities.

JAZ/ps

K\adminCM Files\Memos 2005\COUNCIL alcohol city property pks.doc
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DIVISION 3. REGULATIONS h[ O@ ﬁ.“ /]qy@es Page 2 of 2

Sec. 12-217. Prohibited behavior.

(a) No unauthorized person in a park shall do any of the following:

(1)  Intoxicating beverages.

a.  Possess alcoholic beveragés or drink alcoholic beverages at any time in the park, except at:

1.  Public events or public celebrations, including, but not limited to, festivals, food fairs, Riverfest,
Taste of the Town and public holiday activities which have been properly permitted by the director of
recreation; or

2. At certain specifically designated recreation centers where meals or lunches are served under
concession privileges, where the sale of alcoholic beverages by such concessionaire is permitted by the
city; or

3. Where alcohol is consurriéd at an approved city event.

b.  Enter or be under the influence of intoxicating liquor or illegal drugs.

(2) Domestic animals. Pertiit the entry of a dog or other domestic animal into areas other than
automobile parking concourses and walks immediately adjacent thereto, and in such other areas as may
be clearly marked by "Domestic Animals Permitted"” signs. Nothing herein shall be construed as
permitting the running of dogs at large.

(3) Alms. Solicit, beg or paittiandle for alms or contributions for any purpose, whether public or
private, except when done for permitted events, or when done by bona fide and properly licensed public
charities with city permission.

(4) Fires. Build or attempt to build a fire except in such areas for cookouts, barbecues, and other fires
permitted by regulations as miay be designated by the director. No person shall drop, throw or otherwise
scatter lighted matches, burnifig cigarettes or cigars, tobacco paper or other inflammable material within
any park area or on any highway, road, street abutting or contiguous thereto, except in proper
receptacles.

(b) Closed areas. Enter an &rea posted as "Closed to the Public," nor shall any person use or abet the
use of any area in violation of posted notices.

(1) Loitering and boisterousness. Sleep or protractedly lounge on the seats, benches, or other areas, or
engage in loud, boisterous, thféatening, abusive, insulting or indecent language, or engage in any
disorderly conduct or behaviéi tending to a breach of the public peace.

(Code 1963, § 24-28(5))

Sec. 12-218. Merchandising.

No person in a park shall expose or offer for sale any article or thing nor shall he station or place any
stand, cart, or vehicle for the transportation, sale or display of any such article or thing, except such
restrictions shall not apply to afty properly licensed concessionaire or when done with the consent of the
city as part of an approved public event or public activity.

(Code 1963, § 24-28(6))

Sec. 12-219. Park operating policy.

(a) Hours. Except for unusual and unforeseen emergencies, parks shall be open to the public every
day of the year during designated hours. The opening and closing hours shall be posted for public
information. Normal park houts are 6:00 a.m. to 10:30 p.m. unless posted otherwise by the director of
parks. Such hours shall be deefhed extended by the director of recreation as necessary to accommodate
athletic sports events, cultural 6r civic activities.

(b) Closed areas. Any sectioh or part of any park may be declared closed to the public by the director
of parks or recreation at any titie and for any interval of time; either temporarily or at regular and stated
intervals (daily or otherwise) aiid either entirely or merely to certain uses, as the director of parks or
director of recreation shall firid reasonably necessary.

(Code 1963, § 24-28(7))

http://library2.municode.com/mcce/DocView/10788/1/177/188/191 12/19/2005



ARTICLE IIL USE OF PARKS AND RECREATION AREAS NG Ple.< Page 3 of 5

department or other benefi¢iaries approved by the city council.

b.  Class II Private, cortinercial, for profit or independent organizations. Class II,
organizations shall be charged the fees set forth in appendix A to this Code for the following:
Buildings or facilities with or without lights.

Buildings or meeting tooms with kitchens or food preparation or distribution.

Park grounds for performances, artistic exhibitions or other approved uses.

Buildings or meeting rooms beyond normal operating hours.

A damage deposit as determined by the director or his designee.

Athletic tournaments and fundraisers.

(4) All fees and charges are due with reservations request. Nonpayment of fees may result in
cancellation of request for facilities.

(5) Additional fees and charges may be applied to any of the classifications in this subsection
when special requests or citcumstances are required by the applicant.

(6) No alcoholic beverages or intoxicants are allowed under any circumstances on park
property in conjunction with any facility request.

(e) Policies and fees at special facilities. River Park Pool, the Fleischmann Skate Park and the
Cambier Park bandshell atea as follows:

(1)  Applicable policies in 46-47(a), (b), (c) and {d) will be utilized to administer these
facilities.

(2) Use fees for each of these special facilities are itemized in appendix A.

()  Increase or decreasé of fees. The director of community services is authorized to increase
or decrease the fees as set forth in this section, if the cost of providing such services increase or
decrease, respectively. The director will provide public notice of such increased or decreased
fees. In those sections whete the director of community services is not authorized to increase or
decrease fees, any proposeéd changes shall be approved by resolution by the city council.

(Code 1957, § 16-29; Ord. No. 01-9274, § 1, 8-15-01; Ord. No. 04-10646, § 1, 11-3-04)

A el a

Sec. 46-68. Hours.

Except for unusual and unforeseen emergencies, parks shall be open to the public every day of
the year during hours to be designated by the city manager or his designee. The designated
opening and closing hours for each individual park, or park facility if the hours designated for
such park facility differ froim the remainder of the park, shall be posted therein for public
information.

(Code 1957, § 16-19(2); Ord. No. 98-8327, § 1, 8-19-98)

Sec. 46-69. Rules and regiilations.

No person shall, within ary public park situated within the boundaries of the city:

(1) Disobey the lawful anid reasonable order of a police officer or park employee in the
discharge of his duties or disobey or disregard the notices, prohibitions, instructions or directions
on any park sign, including rules and regulations posted on the grounds or buildings in parks.
(2) Willfully mark, defice, disfigure, injure, tamper with or displace or remove any park
property or appurtenances whatsoever,

(3) Endanger the safety of any person by any conduct or act.

(4) Smoke in buildings or areas prohibited by designated signs posted by the city manager or
his designee.

(5) Interfere with, encuitiber, obstruct or render dangerous any part of a park.

(6) Enter or leave any park facility, except at established entranceways or exits or at
established times.

(7) Commit any assault, battery or engage in, instigate or encourage a contention or fight.

(8)  Act as crier or advettiser, through the media of voice, public address system or other
mechanical device, withouit written approval of the city manager or his designee.

http://library10.municode.comi/gateway.dll/1/83/867f=templates$ fo=document-frame htm... 12/19/2005
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-

(9) Destroy, cut, break, deface, mutilate, injure, disturb, sever from the ground or remove any
growing thing, including but not limited to any plant, flower, flower bed, shrub, tree, growth or
any branch, stem, fruit or leaf thereof, or bring into or have in his possession in any park any tool
or instrument intended to bé used for cutting thereof or any garden or agricultural implements or
tools which could be used for the removal thereof.

(10)  Attach any posters or directional signs to trees.

(11)  Possess, consume ot serve any alcoholic or intoxicating beverages in any park or facility
therein, unless there has been specific prior authorization by the city council prior to December
2, 1998, pursuant to a written agreement or resolution.

(12) Be permitted in the park attendant's office unless authorized by the park attendant.

(13) Build fires, except on cooking grills or self-contained cooking units provided therefor in
specified areas in the parks.

(14)  Operate a boat in the Gulf of Mexico within 500 feet of the beach area or launch boats
from beach areas within parks, except those areas designated as launching areas and ingress or
egress channels related thereto.

(15)  Operate a surfboard, wind surfer, sailboard or skimboard in any beach area.

(16)  Fish from any beach area or lake within any park wherein such fishing is prohibited by
designated signs.

(17)  Change clothing on any beach or in any vehicle, toilet or other place in any park area,
except in such buildings of structures as may be provided therefor.

(18) Dump, deposit or leave any bottles, broken glass, ashes, paper, boxes, cans, dirt, rubbish,
waste, garbage, refuse or other trash anywhere on the grounds of the parks, other than in proper
receptacles provided therefor, and no such refuse or trash shall be placed in any waters in or
contiguous to the parks or beach areas. Where receptacles are not so provided, all such rubbish
or waste shall be carried away from the park by the person responsible for its presence and
properly disposed of elsewhere.

(19)  Picnic in any area of the parks wherein such picnicking is prohibited by designated signs.
(20)  Drive any unauthorized vehicle on any area within any park except the paved park roads
or parking areas; park an unauthorized vehicle in any area other than an established or
designated parking area; park any unauthorized vehicle in any park or park area overnight.

(21)  Ride a bicycle on other than a paved vehicular road or path designated for that purpose;
leave a bicycle in any plaee other than a bicycle rack when such is provided or leave a bicycle
lying on the ground or paving or any place or position so as to present any obstruction to
pedestrian or vehicular traffic.

(22)  Operate a concession; peddle, solicit, sell, advertise or distribute any articles,
merchandise, pamphlets ot objects of any kind whatsoever in any park without written approval
of the city manager or his designee.

(23)  Pile or maintain any material or debris of any kind against or upon or attach any rope,
cable or other contrivancé to or set fire to any trees, shrubs, plants, flowers, grass, plant growth
or living timber or suffer any fire upon land to extend into park lands or go upon any prohibited
lawn, grass plot or planted area, except at such times and in such manner as the community
services director may desighate.

(Code 1957, § 16-19(1)(a); (b), (e)--(r), ()-~(¥); Ord. No. 96-7779, § 1, 8-21-96; Ord. No. 98-
8434, § 1, 12-16-98)

Sec. 46-70. Animals, glass containers.

() Definitions. The follswing words, terms and phrases, when used in this section shall have
the meanings ascribed to them in this subsection:

Animal means any living diumb creature.

Glass container means any glass receptacle, bottle or dish. Such objects as binoculars,
eyeglasses, jewelry, face niasks or any object other than a container are not included.

http://librarv10.municode.cony/gatewav.dll/1/83/867f=templates$ fn=document-frame. htm... 12/19/2005
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PERMIT #:

Advance Reservation Request

(Any City park utilization) EVENT:
. ’ DATE: -
Site Plan
PAYMENT:
Alcohol Permit/Certificate Application Fee
Certificate of Insurance . Booth Fee
‘Pamage Deposit
Application for D.O.T. .
(L.S. 41 Impact and/or use) LOCATION:

Sth Avenue §. Association Notification

SAC Meeting Date Approved Denied
Any Event within the 5th Ave. §. area

Police Sign-off: Sent for signature: Rec’d
Public Safety lIssues - Street Closures, Security, Parking, Traffic Conirol,

Ingress/Egress.

Building & Zoning Sign-off: Sent for signature: _ Rec'd,
Code Enforcement Issues-~Tents, Cooking, Electrical, Generators.

Fire Sign-off Sent for signature: Rec'd
Inspection lssues—Tents, Cooking, Electrical, Generators, Fireworks.

Utilities Department Notification of Tent Usage at Event:
irrigation or Water Line Issues: Tent Poles, Sofl Protrusions

City Council Review Meeting Date:

Approved Denied

Special Event Final Review/APFROVAL

Approved permit sent to applicant

CONTRACT CALENDAR PROOF OF 501-C3____
TENT & FIRE PREVENTION POLICY

Misc. Notes:
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CITY OF NAPLES
COMMUNITY SERVICES DEPARTMENT
280 Riverside Circle
Naples, K. 34102
Phone: (239) 213-7120
Fax: (239) 213-7130

DATE:

SPECIAL EVENT CHECKLIST

The following items checked are required for completion of the Special Event
application submitted for:

O Advance Reservation Request
(any city park utilization)

[} Site Plan
O Alcohol Permit/Certificate

O Certificate of Insurance

t Application for D.O.T.
(U.S. 41 Impact and/or use)

a Signed Special Event Contract
O Application Fee ($50.00)
W Booth Fee ($10.00 per booth/vendor)

O Damage Deposit ($250.00)
Please send the completed items to the address above, ATTN: “Special Event”.

Thank you.
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Date Received: SPECIAL EVEN1 PERMIT NO. 06-

PERMIT APPLICATION

Permit - $50.00 - City of Naples - Community Servicas Department Effective Date/Time:

Pormiit Fee s ) 280 Riverside Circle, Naples, FL 341026796
' Phone: 239-213-7113 + Fax: 239-213.7130 -

. Non-Refundable Email: events@naplesgov.com
Usa this form tor: Famdas * Festival/Catnival * Any Act!vlty Requlrlng Off-slte F'arkmg Strost Clusure, Sound Amplification or Clty F’-rsonm:l Runl
Race/Walk * Art Show * Concerts * Speclal Musical Presentation * Street Dance * Photography Shoot” Flrewerks
Completed application with all necessary attachments ig raqul ;‘egailz%tg ((g)u: c;ays prior to-actua} event. City Cods of Ordinances 86 208 (1) e
t:)

Jrganization:

Vature of Eveant!

-ocation (Attach Site Plan):
Evants within 5th Avénué South averlay dlnrlct mugt be presonted to and approved by the SAC (Staff Action Commitiea) prlor to parml! approval, CCO 88208 (2) (4)

* Set Up Time . Actual Event Times " Take Down Time
Jate: , to to to
Jate: : to ' to to
Jate: _ to . fo o

+as this event been held in the past? ' If so, when was the last event?

3illing Information: Phone:

Address: City: State: - _— Zip:

>ontagt for Information on Event:

driefiy Describe Event:

*ltems 1-8 markac yos raquire Gity Council approval. City Code of Ordinances 88<208 (1)'1: 22 @abedse) Yes

No

Crowd. Is anticipated crow.;.rd size 1500 or more? Actual anticipated number: D I:l

Parking: WIIl off-site parking be provided? If yes, provide location on 'site plan. . |:| D
- Wil "shuttle” servlca to parking bhe prowded? By whom? .

Strasts/Traffic;

Wil any streel(s) or sidewalk(s) be closed? (If ves, Qrowde Iocatlon on site ptan. Slgns I:l
barticadez and traffic control plans will be the responsmlllty of the applicant and will be required in
conjunction with Police and Emergency Services review and approval.)

Note: If any traffic wiil be affected on U.S. 41 a separate permit must be filed with the Florida
Dept, of Transportation, Dlstrict One, 4800 Davis Blvd., Naples, FL 34104, (239-417-8320)

[1

prp—

Noise: Will there be amplified music or entertainment? If yes, please attach type(s) of entertainment -

and schaeduled time(s) of performance(s). Indicate stags lacatlon(s) on gite plan, —

* Qity Co-Sponsorship:
Is City co-sponsorship baing requestad'? If yes, please describe reason(s):
City co-sponsorship Is limited to a maximum of $500.00 for City parsonnel axpenses: |
Organlzation(s) benefiting from event proceeds:

Fireworks: Is this a publlc or private display? Applicant must comply with City Code of 7
Ordinancas Article V, Sec, 38-221 through 38-251; State Law F.8, 791, and NFPA 1123.

7. Banners, Signs, etc.: .
Will exterior banners, balloons, signs or other types of adver“tlsmg tachniques be used?
- No off-site signs are permitted In the City of Naples: City Code of Ordinance 106 37; 106-39 (a) (b} .

I
L 1 L1 [
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8. - Alcoholic Beverages:
Will alcoholic beverages be sold
both. A copy of the Florida Beverages Commission permit Is required at the time of appltcatlon and prior

to event approval. Permit Holder,
Divislon of Alcohalic Baverages and Tobacco, 239-278-7195.

or consumed on the premises? Pleasa check cne or -

8. Security: Wil private security be provided to protect exhibits, equipment or facilities brought on-site for
the event? Name of company: : Contact Numbet: L

10. Private Property: Does the applicant own the property where the event Is to be held? If nat, pleass
attach a letter of permlssion from the property owner.

. questions 1-6 certain Clty personnel may be required, i.e. Police Officer, E.M.T. Fire, etc. Once staffing [
needs are determined, applicant will be required to complete and sign a contract detalllng ohligated Clty

personnel costs necessary to assist with event.)

12. Tentleanoples Will tents or canopies be used? If yes. Indicate on site ngn tha tent gize, lacation and |:|

a of ich tha tent s) will be Instal nd intended use of &

13. Air Conditloning Units/Power Generators:
will extenor air condltioning units or power generating aqulpment be operated from vehicles or D

frailars? If yos, indicate location of egulpment on site gl an,

14, Food/Cooking: Will food be cooked . catered __ on-site durmg this avent? Indicate on site plan
the loeation of vendors and cooking sgyipmant to be used. (Appropriately rated fire extingulshers D

required.)

11, city Fersonnel: Will Police and Emergency Services Personnel be requested? (Based on responsas to [T ]

15, Sanitary Fagcilities: , .
. Will temporary.sanitary facilities be provided? If yes, Indicate location on site plan.

Will disposable cardboard trash receptacies be provided? lf yes, indicate on site plan

Wlll additional refuse containers/dumpsters be prowded" yes, by wham:

OE0
o0

16.  Insurance Requirement: (Events on City property or City co-sponsored)
Please provide the City of Naples with a Certificate of Insurance for property and Ilablllty

coverage of the event, naming the City as additional insured. (Liability - $300,000.00 each
accurrence, $600,000.00 aggregate; Property Damage - $50 000.00) Must be provided

. prior to permit approval,

During review by various Clty Departments, additional conditions may be Imposed. This permit is valid |-
only for the time indicated on this permit. In the event that the applicant falls to fulfill the requirement
(s) (as set forth in this permit) or fails to obtain proper authorization to proceed, if conditions have
changed, or the expected outcomas, impacts, or conditions are substantially altered, then th¢ permit

will be voided immediately by authorized Clty personnel.

I, the underslgned will indemnify, defend and hold harmiess the City of Naples, its agents, employees, officers -
and any and all other associates, from and against any and all actions, In law or in equity, from liabllity or claims
for damages, demands or judgments fo any person or proparty which may result now or In the future from the

conduet of this event.

The undersigned has read and voluntarily signed thé release and waiver of liability and Indemnity Agreement
and further agrees that no oral representations, statements, or inducements apart from the foregoing written

agreament have been made.

Signenure of Applicant 1 Date

Comments:
Police I Date
Comments:
Tire Freverton I Date
Special Events Gommities Chairman/Date Bilding & Zonkg 4 Date
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T

- Date Received: FACILITY RESERVATION FORM

PERMIT APPLICATION Tax Exempt #

Jse this form for: Any and all requests for City park(s) or facillty use. A Special Event Permit and City Council approval is
equited prior to any event which necessitates street closings, off site parking, amplified sound, City co-sponsorship, crowd
ittandance In excess of 1,500, or firowarks display. *Completed application with site plan is required thirty (30) days
wlor to actual event. .

lame/Organization:
Tature of Event or Request: ‘ . Anticipated Attendance:
adividual Responsible for Activity/Event: Phone!’
wdress: .
' Set Up Time Actual Event Time © TekeDown Time
)ate(s) Requested: . to to to

ndlcate Park
cetion and
iquested facliities,
lace a check mark
appropriate box.

Commenis:

Arthony Park

Cambier Park

Flelschmann Park

Sulfview

Naplas Landing

owdermilk Park

Naples Pler

River Park

Radgers Park

Sea Gate

ith Ave. So. Boh.

ther:

1, Number of exhibits, booths ar displays: —__ Indicate size, number, and detailed locations on site plan.

2. Spaclal Requirements: Electricily mw— Water — Tents —— PA. System w— Lights — Tables —— Chairg ——e
.Generator —— SigNS weee Port-o-lets — Garbage Canse.... Comments:

3. Will there be amplified music or entertainment? ...—. If yes, plaase attach type(s) of entertainment and schedulad time(s) of
performance(s). Indicate stage location(s) on glte plan. .

4, Is this event a fundraiser? —. Organizatio'n(s} benefiting from procesds:

5. WiIIl food be cooked ... Catered ___ on site during evert? — ... Indicate on slte plan the location of vendors
and cooking equipment to be used. (Appropriately rated fire extinguighers required.)

9d WdeS:iE8 Skac 6T 930 BETLETZEEZ: "ON Xdd 1d3T SADINMAS ALINMWWOD:
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8. Alcoholic beverages and glass containers are prohibited within any City park at all times. Events will be conducted
in an orderly fashion at all times. Vehlgles prohiblted on all turf areas without prior approval.

'7. Individuals/groups utllizing any City park or facility will be expected to leave the area or buildinI? in which the event
was conducted in & clean and ordarly conclition. A security deposit fo cover the cost of clean-Udp may be required ai
the discration of the individual park staff/deslgnes.

8. Al rules, regulations and policies governing operation of city parks and Community Services Department facllities
must be followed. (Article il Sec.46:66-72 City Code of Ordinances). '

9. Should the time of the event require it, or the acope of the event change, or should the event continue beyond the
tima(s) originally schedulad and submitted for authorization, additional fees will be assessed by the Clty of Naples in
ordar to provide personnel assighed to monifor said event.

Number Houts Cost/Mr Total
I Community Services .
Department Personnel -_— -
I Facility/Room Rental $10.00 ‘
M. Light Fees —_ -
Tax: 8 % —_
Security Deposit: $ 50.00
Amount Paid: § TOTAL: E—
Cash: § Check #: Regeipt #

During review by City staff, additfonal conditions may ba imposed. This permit is valid only for the time indicated on
this permit. In the avent the applicant falls to fulfill the requirement(s) (as set forth in this permit) or fails to obtain
proper autherization 1o proceed, If conditions have changed, or the expecied autcomes, Impacts or conditions
are substantiatly altered, then the permit will be voided immediately by authorized City perephnal,

10, Contractor shall indemnlfy, defend and hotd harmlass the City from and against any loss or lisbliity, or expenses
whatsoever for personal injury, death, property damage or otherwise arising or ossurting upoan or In connaction with, or
by reason of the Contracts operation upon or occupation of the City facllity, where the same occurs or the cause arises an

or in the future from the conduct of this event.

I, the undersigned, will indemnify, defend and hold harmless, the City of Naples, its agents, employees, officers and any and
all other associates from and against any and all actions, In taw or in equity, from liability ¢lalms for damages, demands or
Judgments to any persan or property which may result now or in the futute from the conduct of this event.

Tha undersigned has read and voluntatily signed the release and waiver of liability and indemnity Agreement, and further
agrees that no oral representations, statements, or Inducements apart from the foregoing writton agreemant have been made.

Make Check Payable to:

City of Naples
Send to: City of Naples

Community Services Depariment
Signature of Applicant / Date 780 Riverside Circle

-Naples, FL 34102

Comments:

Approved By / Date
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City of Naples
Policies and Procedures ' ,
Community Services Department.

Policy Title: o | policy #0389
Spmal Event Policy . — :
Amend: 12/13/04,

| Effective Date: Jnnuar-y 7, 2004 B Aufhdrizaﬁon: W

PURPOSE: " To estabhsh Fy policy and procedure format for the review and
: . approval of Special Event requests by the City of Naples for events
occurrmg within the City of Naples
- SCOPE: Al Community Services Depnmnent Pcrsﬂnnel amd Specml Eventa :
' Commmee Members ' , .
, .I’OLI_CY: ' 1t will be the policy of the Community Servicea Departmenty on behalf ‘

of the Special Events Comumittee, to accept special event requests from

. independent event coordinators, hosts, agents, nrgamzatmns or

- sponsors desiving to hold a comminnity event occurring within the

City of Naples, providing procedural requirements and- criteria
allthomad by the Naples City Council are met 28 presm‘bed below,

PROCEDURE: Spccial Event actlvities shall be defined as, but not limited to, any

- - organized pulblic activities held or conducted on a temporary basiz
which are apart from, or in addition to, activitics and uses normally
‘associated with and permitted at a specific locntmn, md for a specific
period of time. .

- A. A special event permit applicanon must be obtained from and’
. submitted to the Commumty Samcan Bcpartment Admmmtratmn
* Office. :
B. All major and/or. m:ditmnal event reqlmts must be submitted each
. year by June 30% for approval during thé first City Council
meehng in September. New event reqneats must be submxtted 60
days prior to the requested event.

C. All criteria defined by City Code Section §6-208, © ), (2) and )]

- (1), Temporary use permit approval, and Special évent activities
approval must be met as previously anthorized, .

D, Insurance: Any event occurring on City owned or managed
property must be properly. insured with limits of coverage
required through the oﬂ‘ice of the Risk Manager for the Cnty of
Naples.

E. Financial Asmtance. May be consxdered on behalf of Charitable,
Non-Frofit, Civic or Governmental ‘Organizations possessing 4
S01(c) status as defined by the IRS, This procedure applies to
event requests that age determined by the City Council to be of

ZAMLESLIESPECIAL EVENTS\Specis] Events Policy 03-59.doc ' ' 1
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benefit to the Community at farge. Financial assistanw requesty .
will be fimited to no more than 50% of the City labor costs
required or assigned by the Naples Police and Emergency Services
Departmenf to stage an event, up to a maximum of $500-for a
single event. Private, commercial ox. for-profit establishments or
organizations will not qualify for ﬁnancial ‘dssistance
consideration.

¥. Other Costs: Costs that will remain the obligation of the petitioner
will include but not be limited to barricades, port-o-lety, park
facility rental use fees, banners, signs, food, insurance, generatory, -
baif, custodial assistance or. supplies, garbage dnmpsters and
bags/containers, sownid equipment, ete. .

G. Single event: A single event will be defined as a one-time event that
utilizes public property, in consecutive days without a break in
dates, from one (1) day to a maximum of three (3) consecutive
days.

H, Event Limitation: Each qualifying pemionar, or requestor, will be
limited to no more than five (5) request opportunities within any
consecutive 12-month period (calendar year).

L Tax-Exempt Status: Must be in place at least six (6) months pnor

" to an event date and the organization must be in good standing
with the IRS. A copy of the IRS 501 (¢) tax exempfion letter
* certifying the current tax-exempt nonprofit status is tequired. All
entifics or organizations without IRS 501 (c) valid tax exemptmn

_ status are considered to be commercial in nxture.

J. Permit fees: Permit fees are charged to the petitioner for the
submittal of special evenfs permit to the Communily Services .
Dept. Permit fees. are charged per each single event as defined in
Section G. Permit fees are non-refundable.

Pg*ivatelCommmial - $50.00
Tax exempt/501C3 $50.00

K. Booth/Vendor Fee: Supplementsl to the initial permit application
. fee, events promoted, comprised and staged or hosted on public
property, cither within City Parks, or on public City strects, will
be assessed an additional impact use fee based on $10 per booth or
.vendor, Revenue derived from this fee will be returned to the
financial assistance sccount for foture distribution to non-profit or
charitable organizations vequesting financial consideration
assistance. Booth/Vendor fees must be paid in a single check by
the host organization, for each event. .
L. Damage Deposit: A damage deposit in the amount of $250 per
event is required for all events using public property. X no
damage, ¢lesn up, repairs, etc., is incorred, the full amount will be
returned within thirty (30) days nfter the event. Event holder will
be responsible for all related repair and clean up costs over $250
per occurrence.

ZAMLESLIESFECIAL EVENTH\SpW.{ai Eveuts Polioy 03-39.doc 2
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M. Private Properly‘ Events held on private property are !uhject to
. the same permitting procesy as defined above. .

N. Traditional Community Events: Annual activities classified as |
‘traditional community events may be exempted from the financisl
asgistance restrictions as stated within ‘this policy. = Activities
classified as traditional community events, that will rémain eligible
for full City funding consideration may ¢onsist of the. followm%'l
~ Swamp Buggy Parade, Grest Dock Canoe Race, City of Naples 4
* of July Parade and Fireworks, Naples High School Homecoming
Parade, . Collier County ' NAACP Msrtin Luther - King
Parade/Activities, City of Naples Christmas Parade and the Naples
National Art Fest, :

0. 5™ Avenue South Eveits: Supplemental Fmancml Asmtance,
Funding may be available for 5 Avenue South events from the

- CRA., (Community Rﬁdevnlnpment ‘Agency)., Thie 5™ Ayenue
South Association is encouragecl to annually forward a detailed
request to the C.R.A., through the C.R.A. Advimry Comnuttee, for-
eonsideration,

P. Parking: Parking is at a premium dowritown. Applicant must
‘indicate  the number of parking spaces mneeded for
pamclpantl!exhlbnorslperformers, etc. and attach 2 map showing
the areay thove persons are required to vse, . It is important that.
event hosts plan for thé safe arrival and departure. of event
attendees, participants, and vendors, As an event organizer, ‘hosts
are reqaired to develop a parking and/or shuttle plan that is
suitable for the environrment in which the event will take place and
remember that parking, and traffic congestion are all factors of
- concern with events. Tmsportatmn plans should include the use
of cirpools, public transportation and alternate modes of
. transportation whenever possible.’ Event nrgnmzers must alwayl
inchude accessible parklng and/or access in event plans, - -

Q. Community Benefit: Event host must provide information to the
City relative to any planned or required admission, entry or
partlcipant fees, vendor fees, estimated gross receipts and expenses
for the event, and what the projected distribution of net dollar

. amount the host organization will receive from the event. IF the
proceeds ave -intended for an organization other than. the
applicant, the host organization must provide terms of the
agreement that details who the benefiting organization will be and
the percentage of funds that will be donated, prior to the day of
the event; including a contact name and plone number,

R. Sapitation and Recycling;. Event organizers and hosts. must
properly dispose of waste and garbage throughout the term of the
event and immediately upont the completion of the event the area
must be returned to a clean condition. If an event host fails to
propetly perform adequate cleanup or damage occars to City
property or facilities due to the event, the event organizer will be
billed at full cnst recovery rates plus overhead for cleanup and
repair.

© ZAMLESLIRSPECIAL, EVENTS\Epacis] Events Policy 03-59,d00- o -3
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MEMORANDUM

DATE: December 19, 2005
TO: City Council (
FROM: Judie Zimomra, City Mana

SUBJECT: Homestead exemption

At the request from a Councilmember please find attached the pending senate
resolution regarding the portability of the Homestead exemption.

-JAZ/ps

Khadmin\CM Fites\Memos 2005\COUNCIL homestead portability.doc
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Senate Joint Reselution
A joint resolution proposing &f amendment to
section 4 of Article VII of the statea
Conestitution to provide an additional
circumstance for assessing homgstead property
at less thap just value.

Be It Rasolved by the Legislature of the State of Florida:

That the Following amendment to gaction 4 of Article
VII of the State Constitution is agrekd to and shall be
cubmitted to the electors of this state fox approval or
rejection at the next general election or at an earlierx
special election specifieally authorized by law for that
PUrpose:

ARTICLE VII
FINANCE AND TAXATION

SECTION 4. Taxation; assessments.--By general law
regulations shall be prescribed which shall secure 2 just
valuation of all property for ad valorem taxation, provided:

{a) Agricultural lamnd, land producing high water
recharge to Florida's agquifers, or land used exclusively for
noncommercial recreational purposes may be clagsified by
general law and asgessed golely on the basis of character oI
use.

(b) Pursuant to general law tangible personal property
held for sale as stock in trade and livestock may be valued
for taxation at a specified percentage of its value, may be
slapsified for tax purposes, ©Tr may be exempted from taxation.

{¢} All persons entitled to a homestead exemption
under Section 6 of thils Article shall have their homestead

1

PoB2

/b

. ' . .
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1 {(6) In the event of a rermination of nomestead status,
2] the property shall be assessed as provided by general law.

2 {7} The provisions of thig amendment are geverable. If
4| apy of the provisions of this amendment ghall be held

5| uncomstitutional by any court of competent jurisdiction, the

gl aecision of suwch court shall not affect oT impalr any

7| remaining provislons of this amendment.

8

{8) When gells his or homestead operk
9] within this state and wirhin two _year pg;ghgggg_ggg&h&;
10| property and establishes such Pro cperty a6 homestead property.
11| the newly eptablished homestead propérty ghall, in the first
12| year the homestead is established, be initially agpessed at
13| 1ess than just wvalue, as_p;gxigggjgL;gggg;al_;gxhdﬂgxsx§£+_ﬁh§
14! initial assessment may not be less than the asgessment
15| applicable to the prior homesbead_propexty at the time of
16| gale. To gualify for guch initial ;esger agsesgment, the just
17| yalue of the new homestead DO ext time of chage
18| must not exceed the just wval value of the_prio nmest ropert
19| at the time of sale, the person selling the prior homeetead
20| property must not have e previously received the jpitial lesser
21 SECCEME oxlzed by this aqxa = gtea
22 erty, both the new homeste d prope and the 24
23] homestead property must be in the pame county. and the total
24| building square footage -of the mnew homedtead property must net

25| exceed 110 percent of the total dbuilding sgualre footage of the

26} prior homestead progexty. rollowing the initial leseel

271 aspecoment, the new hopestead P roperty sha all be gsgegsed an
28 Tovi rei
29 {d) The legilslatures way, by general law, for

10| agsessment purposes and gubject to the provieions of this
11! subsection, allow countiles and municipalities to authorize by

3
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of sale, to provide that the just vaine of the new honestead
must not exceed the just value of the prior bomestead, to
provide that the person selling the prior homestead must ot
have previously received the initial lessger asseremant, to
provide that both the mew homestead and prior homesgtead must
he in the same c¢ounty, and to provide that the total building
square footage of the new homestead must not exceed 110
percent of that sguare footage of the prior hemeantead.

5
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Kennelh M. Wilkinaon

Tell the truth about Save Our Homes amendment
« Let's ¢clear up a bunch of misunderstandings about how property taxes are
affected.

By Guast Qpinion :
news-press com Movember 02, 2005

In response o a recent week-long hashing of the Save Our Homes amendment by the Sarasota Herald Tribune and
other aditorials in Flotide:

| have served 25 years as the Lee County properly appraiser and am the "proud father” of Save Our Homes. In my
experience, local government taxing autheritles (of which we hava more than 100 in Lee County) do not lower millage
rates. Very few exceptions exist, and they usually invaive onfy a minuscule amount,

These taxing authorities then postulate to the public at budget time that taxpayers “ghould be proud of us because we
held the Tine on taxes by not raising the millage."

In goverienent, | call this the big lie even though we, as county appraisers, tell the authotities the millage rate
{roliback) to apply to the new values to compensate for assessment increases.

I am not trying to tell taxing suthorities how to budget, just as | don't want them to tell me how 1o appraise propety. |
only want full disclosure to the public, which Is why it s named "TRIM" (Truth in Millage) not *TRIA™ (Truth in
Assessments), .
By the way, the media are cuipable because they repert the big fie, as opposed to reporting the percent increase over
the roliback. If the millage is left the same, and the property values in a jurisdiction go up 49 percent — such as
ocourred in Cape Coral, the second-largest incorporated city in Florida — ones gets essentlally 49 percent more
money. Or, how about the Lehigh Acres Fire District (68,000 acres), whose values went up 98.94 percent this year?
It's simple math,

The argument that Save Our Homes merely shifts the burden is not substantiated by the facts.
For example, before Save Our Homes, Leg County had an approximate 2 percent effective tax raie, which is to say

that every $1.000 of taxable value equated o $20 in properly taxes, So the owner of a million-dollar home would pay
$20,000 in taxes.

Twenty-five years later, we still have a 2 percent affective tax rate, Since the tax rate is never lowered, this means
that owners of non-homesteaded properties would pay the same with or witheut Save Qur Homes. The only
difference is that, under Save Our Homes, our homesteaders pay gubstantially less, This is a geed thing!

‘o say this ancther way: Without Save Qur Homes, local governments would just have more to spend {on the backs
of pormanant Fagidents). but swners of nan-Save Qur Homes properties would still be paying the same.

DEEUNKING MYTHS

Let's talk about fairness:

Recent atrivals create the problem, What they paid to move into our neighborhoods, prior to Save Our Homes,



#4752 P.0OOY

LEE CO PROPERTY APPRAISER

DEC.1972005 09:55 2395336160

a
'

§

. JAepyest@iammysapunzs

TR DEZd- B (REFY BUOtd

| TSHNNO 831 PUE JAN0D JO S1ES

“BUELDS P BLNSY] SILRE
“sadeN-Y 'siapneg Hng TR

: “suepLolt
Aueln o J¥(a1 papeeu Uonm
spivosd TIm g uepodun
50T ITT ‘SoTHSNp] UOLONES
A0 pUR HESI-[EAT UMD J07
SRS PISEAINI] UL PNSAT I
S, "S9XE} 19)51IPI] JO ULID] )1
0] spuatszAcd [eio] pue aje)s
O} sanllaaa) pasealoly Baipis
-oud S35 [RIUADISaZ YA askaly
T JUEATUES € 3g i )L,
upnoy  appdordde szom
09 BAD 0] G2 3¢ [N SHMICT
Jupsp2 A up Pata0) axe
o Sueipio] g fueer‘fyradord
PEAISIMDY MU OF W5 XE)
uIaInjes PE S3WDH N0 2AES
atp Jo Aigenrod sy Sunis
-xad Ag Tesodoid sig wos] sHi
-2uaq JuEpTILdis a7E SRRYL,
<Ayadoad peazssteny zopd

ot o »8ejonf axenbs Boping
230} 216 30 yuantad OT] PI20K2
01 3saw fzadozd prasymorg
M3y 2. Jo 23ejonf azenbs
Sulpfng TeI0} 23 pue p
A ENDY SUFES
o) 1y 2q ysnen Lzadoed peais

-atoy zopd 2y pue fpadoad’

PEAISIIOY MIT [ Toq 3
tyadoad pesjsamrny
z03 qydeadeaed spy Ag pazooge
-1\ JUSTUISEASEE J3553] [ei a2
paamra1 LpEnoiasad aswy jou
e Apedord pesissuloy Jo
-11d 2 Bupgjas vosiad ap g
2[es Jo 21U A ke Ay
«soiozd peaysateoy Jopd wp Jo
anjea 35T AR P22 10T §SNLEE
eszgoand jo WlUp ot B A2
~Qo3d PEASAUIDY MRALLI JO 3N
oK 35nE A1) IUILESEISSE A2553]
[eEur yons Joy AEnD 0f
sseyons Agepod pasodord
21} Ul STONEHLEN] 2B 2Ia1]],
WRUH] ¥y
WISID|EA PE SOUIDE IO} SATS
ap jo Amneiod spraoad it

Tonn[osYy iMo[ aEtag posod
o sty | ARSI Bieys s
Jo [A SPHIY AL DOWDIS o}
unpusuny we Susndoid wop
-njosay Jo] aleisg ¢ PaTE 3aeT
[ ie0f sy1 gsydwiosoe o
“aud

“aseyaind QDo 2t o pras

-u] 2RjEs PISSISSE 0000028 Te
saxe: Juided B pue auroy
M JAUY 0] FPUR Ke) Walo]
-2A BE (00'000% 151 I3J5TeH 0
(e 8¢ pinos L1 0000098
SI BUIDY PIDIIRD NI4T Ul 1U3
-La4) KB WIRIO[E, PE SRUCH MO
2ABS IR T "(00'002E 107 durar)
Iojjews € eseyEnd pue vojf
- 1§ 0] SLMOY JE1j] |25 OF A e
aXe L3 sdayiad “DOOQOPE Jo
QLI 3LY1 12 S2XEY WHIOJEA PE IDJ
PasSISSE 40T 51 UL ODOOOES
;] ofe syeaf pl SWIOY B
paseyomd fiME) B SINSSY
opom [jis Esedold
S, MOLE 5310 “SIXE] 210
-BA PE pasea1om Anje23d Jo ur|
-go1d 2y noita Bupnoy #qe

“PIGE2 2I0TI O] 400 OF 3] e
3q [em sHTEpisex Aumu ‘Aue
-J01d I2I0UR O} FISESY Xe] TR
~OJEA PESHIOH ) 2AES S JO
Apqerrod Soppiaoad Ay 'sowel
WI0[eA PE POSEXINTE JO BSNES
-2} JTIOT MOTL B O} BUTOY TR
WO FA0WT o] afqenn Sfdoad
©17311Y SPEACT 0} JTATIIAIE
[RUOIMUISEOS  ISNjomE X2
-PIstoD Tt 20mesay AL

"UOHN]OS B §1 2IDI[) 32T 51 BMaLL
Po02 31, WOy Mmau B U0 fed
0] AT pInDm L3 1Y) saxe)
WINEA PE paseatuf ANEasd

, U1 JO ETBIH OF 0P JOUNED Mg

STHCT] 2 GEPIOIE aT0M ‘ISIELTS
B O) 24007 0] Wesm Lo Ay,

.samoy ooty ) padden Afe

-aapf o are AT qedes [FPuRL
-7 uf sadmeyo Aduns 20 ey
203 T sieep Bupses] pue di
Bulwol? TIPTYD $E NS so7]
-Jue] F2 U1 S2AuE PR 34pY
o 'SURipHc]y mpe Aesg
s1eak ol Wed 3y wf wansed
HDp 10 nEed (o7 52 IR se

FeeanU] sanfea Luradard nag

-UFIS DABY SUBIPIO]Y ALER)

'saotanbasioy
patedispeenm ouwros Bujssany)m
0N 2TB & ‘2ANRLTT 1Al
Ing 8BS AF WCH] SAYRUS]
Jo seal (] Yy “sonEes £119
~doad Bursearse A[prder pasus
-1adxa sARg IBP 3SEOD SED
-Hopy jo fe SucTe seaIe fmord
-UBE W jERgonaq jsow aq
0] praned JATERIUT SALY, “2fqR
-PIDYJE PRUIEIIDE EOREXE) WSS
-0fA PE JO [243] o posesian
Apadord pEasSIEOT ] 10 an
~feA ot se Jeip Jinmstoa £n ste
-IpHoET poiystaq Ajieacd aan
-ELTOY S3TOH JnQ) 248G S11)

UGB 10 afed

" ISINFINTOD
153n9

SHIANNYS
a LHAE "N3S

e 4o qussad £ Jo a@ssa)
oy Apadord pexsowron Jo se
-sodmd v mazoges pe 707 591
-TeA DOSSISSE TN ISEFIFUL [ENU
-tre 21y poddes 1ap (uspuene
FEuoRnINsUoo e parordde z661
T 73304 EPUO[I 'SITHILEsaS
-5 Walofea p2 Burseeani {p)
-fderjoasmesag MOmsp Jo0Tas
JoJ pJmps3nKsaT ATeunsd np
aTe saxe Lyedoxd ‘aromuayp
-Ing "sanuRaak A9 e jo nred
-fad 7 PUR $enNUAsAE Lunoo
T® o Jmaoesd gF paympsuod
sawey Apedoad e pagewnsa
SBa 1} *200E-I0DZ U Steamra
-403 [ED0) 5 EPLI0 JO [ 0] anu
~343T JO INMDE Jofeur ¢ aTp 52
¥R Ur220TEA PV SXE) Aypadond
Wa0MEs PE U0 Sjamisaed

1en0] Aq s2UBYaT Aoy 1 pa

~JRs22 OS[ESEY 3 I “vadsord

2MOCU002 PR imord s epriora

tan) padjau sey ey T, Hey strod

-U) uosIad B aney

0] jou EPPEL)] Wl

A|BUMIDY 334 ATE 3

Jjousq SSWIO] an() aaeS Jo A3iqersod apraoid pom jesodoxg




